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LIVING TRUSTS OF MOVABLES IN THE CONFLICT 
OF LAWS 


I‘ a brilliant article a little over a year ago Professor Cavers 

with great care and thoroughness examined the cases of con- 
flicts in what are coming to be generally called “ living ” trusts, 
that is, trusts created by a living man. The author did not come 
to a definite conclusion, but the article suggests a classification of 
the cases, which is in accordance with the general classification of 
rights in movables. 

The general division of things into immovables and movables 
is an unequal one. “ Immovables” properly includes only land 
and things so attached to land that they can not be removed with- 
out a change of actual or legal character. ‘“‘ Movables ” includes 
everything else. This division may be further divided into three 
classes: tangibles, securities, and intangibles. This classification 
is not the final word, however, for movables are capable of being 
grouped into aggregate units. They may therefore be dealt with 
one by one, or they may be aggregated and dealt with as an 
aggregate unit, like a stock in trade, or (a larger aggregate) a 
chain of stores. 

In dealing with trusts, there is another important classification: 
the question may be with respect to the validity of the trust at its 
creation, a simple question of the passing of title in the trust res 
to the trustee; or it may be a question of the administration of the 
trust by the trustee. In the latter class are included all questions 


——. 


1 Trusts Inter Vivos and the Conflict of Laws (1931) 44 Harv. L. Rev. 161. 
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of what the trustee shall do, all questions of rights arising after the 
title in the res passed to the trustee, and similar questions which 
have no relation to the trustee’s original title. 


I. THE VALIDITY OF THE CREATION OF THE TRUST 


Transfer of separate units. 1. Chattels. It was once the 
fashion to refer the title to chattels to the law of the owner’s 
domicil. This was expressed by the maxim mobilia sequuntur 
personam.’? We have passed beyond the time when we can be 
stampeded by a maxim; and in the last generation the old doctrine 
has been definitely abandoned and the rule clearly adopted that 
the law of the situs of a chattel determines its transfer inter 
vivos.* “TI do not think that anybody can doubt that with regard 
to the transfer of goods, the law applicable must be the law of the 
country where the movable is situate. Business could not be 
carried on if that were not so.” * 

There is no reason why this general rule should not be applied 
to the transfer of chatte's into the hands of a trustee. And this 
is assumed in all the cases that follow. 

2. Securities. A sale or gift of money or securities is governed 
by the law of the place where the money is deposited or the cash 
or securities are kept at the time of the sale or gift, and not at the 
domicil of the owner.* 

This is equally true, both on principle and on authority, of a 





2 The origin of this maxim is unknown. It was not included among Bacon’s 
Maxims. It seems to have been of European origin and brought in by Story. 
Conrtict or Laws (1st ed. 1834) 311, quoting Bouhier and Boullenois; id. at 395, 
quoting Cochin. No earlier example of its use in the common law has been found. 
Such vogue as it has had may probably be traced directly to Story’s quotation from 
the French authors. 

3 Green v. Van Buskirk, 5 Wall. 307, 7 Wall. 139 (U. S. 1868) ; Langworthy v. 
Little, 12 Cush. rog (Mass. 1853); Goetschius v. Brightman, 245 N. Y. 186, 156 
N. E. 660 (1927); Waters v. Barton, 1 Cold. 450 (Tenn. 1860); Cammell v. 
Sewell, 5 H. & N. 728 (1860). 

4 Maugham, J., in In re Anziani, [1930] 1 Ch. 407, 420. See also Dicey, Con- 
FLict oF Laws (4th ed. 1927) Rule 152. 

5 Disconto-Gesellschaft v. United States Steel Corp., 267 U. S. 22 (1925) (cer- 
tificate of stock); Emery v. Clough, 63 N. H. 552, 4 Atl. 796 (1885) (bond); 
Alcock v. Smith, [1892] 1 Ch. 238 (check); Embiricos v. Anglo-Austrian Bank, 
[1905] 1 K. B. 677 (check). In each of these cases the title would not have passed 
by the law of the owner’s domicil. 
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gift of money or securities in trust.° In Ross v. Ross,’ Judge Mer- 
rell said, “‘ We think the law is well settled that the situs of cor- 
porate stock for the purpose of inter vivos transfers of title 
thereto is the place where the certificates are situated.” The 
Supreme Court of the United States has recently held that a tax 
upon the inheritance of shares of stock may be imposed only by 
the state of domicil of the decedent owner.* Having constantly 
held, in Hawley v. Malden ® and later cases, that a share of stock 
may be taxed at the domicil of the owner, they now forbid its taxa- 
tion by any other state. However, this involves no other ques- 
tion as to shares of stock or other securities; and the court filed 
an express and careful caveat on the subject, saying, “‘ We do not 
overlook the possibility that shares of stock, as well as other in- 
tangibles, may be so used in a state other than that of the owner’s 
domicil as to give them a situs analogous to the actual situs of 
tangible personal property. See Farmers Loan Company case, 
. . . That question heretofore has been reserved, and it still is 
reserved to be disposed of when, if ever, it properly shall be pre- 
sented for our consideration.” *° I 


3. Intangibles. There is little authority on this point. Intan- 
gibles are usually dealt with as part of an'aggregate unit. The few 
cases on trust of intangibles not part of’ an aggregate unit (such 
as a stock in trade) apply a law which is the law both of the domi- 
cil of the owner and the place which might be assigned as the 





6 Hullin v. Fauré, 15 La. Ann. 622 (1860) (money. Valid by law of New York, 
the situs; would have been invalid by law of Louisiana, the domicil); Equitable 
Trust Co. v. Pratt, 117 Misc. 708, 193 N. Y. Supp. 152 (1922) (bank deposit or 
securities in New York; valid by that law. Domicil either Mexico, where settlor 
was, or Massachusetts, his domicil at the time he went to Mexico) ; Ross v. Ross, 
233 App. Div. 626, 253 N. Y. Supp. 871 (1931) (securities. Valid by law of New 
York, situs of the securities, though invalid by law of domicil) ; Miller v. Douglass, 
192 Wis. 486, 213 N. W. 320 (1927) (money or securities. Held valid by the law 
of the situs). Contra: an ill-considered dictum in Liberty Nat. Bank & Trust Co. 
v. New England Investors Shares, Inc., 25 F.(2d) 493 (D. Mass. 1928). In Robb 
v. Washington & Jefferson College, 185 N. Y. 485, 78 N. E. 359, (1906), a trust of 
securities in New York invalid by the rule against perpetuities of New York, was 
upheld because it was to be administered in Pennsylvania. 

7 Supra note 6, at 637, 253 N. Y. Supp. at 884. 

8 First Nat. Bank v. Maine, 284 U. S. 312 (1932). 

9 232 U.S. 1 (1914). 

10 284 U. S. 312, 331 (1932). 
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situs of the intangibles." It seems safest in the case of intangibles 


not part of an aggregate, to apply the law of the domicil of the 
owner to the passing of title. 

Transfer of an aggregate unit in trust. There seem to be no 
cases on this, except those last cited,’* which are inconclusive. 
The place of the aggregate estate is, however, stressed in the 
cases. 


II. THE ADMINISTRATION OF A TRUST 


Any question which arises after the trust has come into being 
is a question of the administration of the trust. Such questions 
relate to the trustee’s duties, the investments he may make, to 
whom he must pay income or principal, where he must account; 
the assignability of the interest of the beneficiary, and the power 
of his creditors to reach the trust res or its income; and the right 
of a beneficiary to terminate the trust. 

All matters of administration are determined by the law of the 
situs or seat of the trust. The situs of a trust must be determined 
by an interpretation of the words by which the trust is created. 
No rule of law can be laid down for the purpose of interpretation. 
All indications are considered, such as the intention of the parties, 
the place of business or domicil of the trustee, the location of the 
trust res, and other similar matters. The seat of the trust having 
been determined, the law of the state in which the trust is located 
will apply to its administration.** This rule has been applied in 
questions of the power of the trustee to sell ** or pledge; *° whether 





11 In re Megret, [1901] 1 Ch. 547; Van Grutten v. Digby, 31 Beav. 561 (1862) ; 
In re Bankes, [1902] 2 Ch. 333. 

12 Supra note 11. 

18 Greenough v. Osgood, 235 Mass. 235, 126 N. E. 461 (1920) (location of the 
trust res, in part land, and the domicil of the trustee determined the seat) ; Swet- 
land v. Swetland, 1o5 N. J. Eq. 608, 149 Atl. 50 (1930) (domicil of the settlor 
and intention of settlor) ; First Nat. Bank v. National Broadway Bank, 156 N. Y. 
459, 51 N. E. 398 (1898) (every element of the situation pointed to one state as 
seat) ; Mercer v. Buchanan, 132 Fed. sor (C. C. W. D. Pa. 1904) (domicil of settlor 
and beneficiary, and place where the “ work of the trust ” was to be carried on); 
In re Fitzgerald, [1904] 1 Ch. 573 (where real property, part of estate, was situated, 
it being evident that it was intended that the estate should be administered as 4 
unit) ; Jn re Mackenzie, [1911] 1 Ch. 578 (much the same case as Jn re Fitzgerald). 

14 Concha v. Concha, [1892] A. C. 670. 

15 First Nat. Bank v, National Broadway Bank, supra note 13. 
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the settlor could revoke; ** whether the beneficiary could alien; * 
whether the husband of the beneficiary was entitled to a legitim; ** 
what is income and what principal; *® and whether the trustee 
might transfer the trust and its execution to the public trustee.” 

The question to what court a trustee of a living trust is respon- 
sible in the matter of instructions and accounting is of much 
importance. Although it is not generally understood, it must be 
clear that a trustee must be responsible to the courts of one state 
only; otherwise, conflicting instructions and differences as to ac- 
counts will make the administration of a trust impossible. If one 
court is to give instructions and orders to a trustee and to approve 
his accounts, that court must clearly be one of the state of the 
seat of the trust; and it has been held that only such a court can 
instruct, control, or remove the trustee.” 

Joseph H. Beale. 


Harvarp LAw ScHOOL. 





16 Jn re Muspratt-Williams, [1901] W. N. 14. 

17 In re Fitzgerald, [1904] 1 Ch. 573. 

18 Jn re Mackenzie, [1911] 1 Ch. 578. 

19 Mercer v. Buchanan, supra note 13. 

20 In re Hewett’s Settlement, [1915] 1 Ch. 810. 

21 Greenough v. Osgood; Swetland v. Swetland, both supra note 13. 
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MENS REA 


N°? problem of criminal law is of more fundamental impor- 
tance or has proved more baffling through the centuries than 
the determination of the precise mental element or mens rea’ 
necessary for crime. For hundreds of years the books have re- 
peated with unbroken cadence that Actus non facit reum nisi mens 
sit rea.” “ There can be no crime, large or small, without an evil 
mind,” says Bishop. “It is therefore a principle of our legal 
system, as probably it is of every other, that the essence of an 
offence is the wrongful intent, without which it cannot exist.” ° 
But whenrit comes to attaching a precise meaning to mens rea, 
courts and writers are in hopeless disagreement. Some define it 
in the broadest and most general terms; others define it with more 
precision, but with greatly varying meanings. It becomes impor- 
tant, therefore, to examine with some particularity the mental 
requisites of criminality and for this purpose to understand some- 
thing of the historical development which has made the law what 
it is today. Such a study may be divided into the following some- 
what arbitrary divisions: (1) The mental requisites for criminality 
in the early law up to the thirteenth century. (2) The begin- 
nings of the conception of mens rea. (3) The subsequent de- 





1 The term mens rea is used throughout this paper as signifying the mental 
element necessary to convict for any crime. The discussion is restricted to crimes 
not based upon negligence. 

2 “The general rule of English law is, that no crime can be committed unless 
there is mens rea.” Williamson v. Norris, [1899] 1 Q. B. 7, 14, per Lord Russell, 
C. J. “ It is a sacred principle of criminal jurisprudence, that the intention to com- 
mit the crime, is of the essence of the crime, and to hold, that a man shall be held 
criminally responsible for an offense, of the commission of which he was ignorant 
at the time, would be intolerable tyranny.” Duncan v. State, 7 Humph. 148, 150 
(Tenn. 1846). 

8 y BisHop, CRIMINAL LAw (oth ed. 1930) § 287. “ There are two conditions to 
be fulfilled before penal responsibility can rightly be imposed. . . ,” says Salmond, 
after quoting the above maxim. One “is the doing of some act by the person to 
be held liable. . . . [The other] is the mens rea or guilty mind with which the act 
is done. It is not enough that a man has done some act which on account of its 
mischievous results the law prohibits; before the law can justly punish the act, an 
inquiry must be made into the mental attitude of the doer.” Satmonp, JURIS- 
PRUDENCE (3d ed. 1910) § 127. 
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velopment of a general mens rea as a requisite for criminality. 
(4) The growing particularization of this general mens rea with 
respect to specific felonies. (5) The growing particularization of 
this general mens rea with respect to specific defenses, such as 
insanity, infancy, compulsion, coverture, mistake of fact, etc. 
(6) General conclusions as to the meaning of mens rea in the pres- 
ent law. It is perhaps unnecessary to add that although some 
such arbitrary divisions are necessary for purposes of exposition, 
in fact, the gradual growth and development of the mental fac- 
tors in criminality was and is a continuous evolution, unmarked 
by any sudden or abrupt transitions. 


I. THe MENTAL REQUISITES FOR CRIMINALITY IN THE 
EarLy LAw 


What was the place of intent in primitive criminal law? More 
specifically, did the law at the outset undertake to punish only the 
gross injuries committed with intent to harm, leaving all unin- 
tended or negligent injuries to be dealt with through other means, 
or did the law begin by imposing responsibility for all harmful 
acts, both intended and unintended, and later gradually except 
from punishment accidental and unintended injuries? One 
might suppose that the former would be the starting point for 
criminal liability. It is clear that early criminal law developed 
out of the blood feud and rested upon the desire for vengeance. 
Criminal law would naturally concern itself, therefore, with 
those injuries which are highly provocative; and the most highly 
provocative injuries are intentional ones. Vengeance seeks a 
blameworthy victim; and blameworthiness rests upon fault or 
evil design.* This also would reflect the view of the church, 
which made blameworthiness dependent upon the evil intent of 
the actor. 





4 This seems to be the view expressed by Mr. Justice Holmes. ‘“ Vengeance im- 
ports a feeling of blame and an opinion, however distorted by passion, that a 
wrong has been done. It can hardly go very far beyond the case of a harm inten- 
tionally inflicted; even a dog distinguishes between being stumbled over and being 
kicked. ... The early English appeals for personal violence seem to have been 
confined to intentional wrongs.” THe Common Law (1881) 3. “I do not know 
any very satisfactory evidence that a man was generally held liable either in Rome 
or England for the accidental consequences even of his own act.” Jd. at 4. Com- 
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On the other hand, in view of the crudity of the early forms 
of trial, it would be impossible to draw fine distinctions based on 
factors which were not apparent to all. Blood feuds are based 
on galling injuries; they do not hang upon nice considerations 
of the mental factors which prompted the injury. In trial by 
battle the issues must be framed in the large; if the defendant 
can not readily satisfy the judges that he is above suspicion, he 
may be ordered to settle the dispute by his body, and there is an 
end of the matter. Innocence or guilt in trial by battle can not 
very well hang upon refined questions of intent but rather upon 
the defendant’s ability to fight. Similar considerations apply to 
trial by ordeal. What went on behind the scenes we do not know. 
We suspect that, at least in later days, if the defendant was “a 
lawful man and of good repute ” ° and could show beyond dispute 
or reasonable suspicion that the injury was accidental or in no 
way due to his fault, judges or priests would generally contrive 
matters so that he would not actually have to go to battle or to 
the ordeal. But if he was by general report a law-breaking man, 
he would probably have to take his chances. Society could well 
afford to be rid of such in that day, regardless of his blameworthi- 
ness for the particular crime charged. 

The truth is that the surviving records relating to the adminis- 
tration of justice in early days are so scanty that no one knows 
exactly what was the law in action. So far as the law in the an- 
cient books is concerned, there are numerous isolated passages 
pointing to criminality in certain cases without criminal intent. 
But one has to remember that there was no distinction in those 
days between crime and tort. From such records as remain 
some of our ablest legal students have concluded that primitive 





pare, however, Wigmore, Responsibility for Tortious Acts (1894) 7 Harv. L. Rev. 
315, 383, 441. 

It is quite true that, as Mr. Justice Holmes points out, the underlying object of 
criminal law must be to enforce external conformity to rule—to prevent injurious 
action quite apart from the intent of the actor. THe Common Law 50. Never- 
theless, to punish one who commits the prohibited act through accident or without 
the will to do so would be quite ineffective in securing conformity, since the whole 
underlying object of criminal administration must be to make men choose to 
conform. 

5 “ Homo legalis et boni testimonii.” Compare SELDEN Society, SELECT PLEAS 
OF THE CROWN (1887) No. 109. 
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English law started from a basis bordering on absolute liability.® 
The law, which was seeking to supplant the blood feud by induc- 
ing the victim or his kin to accept money payments in place of 
taking violent revenge, seemed to concentrate its gaze rather upon 
the outraged victims or would-be avengers who must be brought 
under control than upon the actual blameworthiness of the ac- 
cused. The wer varied according to the rank of the former; 7 
the latter may be liable even for purely accidental injuries, once 
causation is proved.® 

It is worth looking at a few of the early fragments bearing on 
the mental requisites for criminality; for whatever the law in 
action may have been, they show that at least in the recorded law 
prior to the twelfth century, a criminal intent was not recognized 
as an indispensable requisite for criminality. 

“Whoever shall have killed a man,” runs the old Westgothic 
Law, “ whether he committed the homicide intending to or not 
intending to (volens aut nolens), . . . let him be handed over 
into the potestas of the parents or next of kin of the deceased.” ® 





6 “Taw in its earliest days tries to make men answer for all the ills of an 
obvious kind that their deeds bring upon their fellows.” 2 Pottock AND MAITLAND, 
History oF EncuisH Law (2d ed. 1923) 470. See also 2 Hotpswortu, History 
or EnctisH Law (3d ed. 1927) 50-54. “The doer of a deed was responsible 
whether he acted innocently or inadvertently, because he was the doer; the owner 
of an instrument which caused harm was responsible because he was the owner, 
though the instrument had been wielded by a thief; the owner of an animal, the 
master of a slave, was responsible because he was associated with it as owner, as 
master; the master was liable to his servant’s relatives for the death, even acci- 
dental, of the servant, where his business had been the occasion of the evil; the 
rachimburgius, or popular judge, was responsible for a wrong judgment, without 
regard to his knowledge or his good faith; the oath-helper who swore in support 
of the party’s oath was responsible, without regard to his belief or his good faith; 
one who merely attempted an evil was not liable because there was no evil result 
to attribute to him; a mere counsellor or instigator of a wrong was not liable, be- 
cause the evil was sufficiently avenged by taking the prime actor, and where several 
co-operated equally, a lot (frequently) was cast to select which one should be 
held amenable; while the one who harbored or assisted the wrong-doer, even unwit- 
tingly, was guilty, because he had associated himself with one tainted by the evil 
result.” Wigmore, supra note 4, at 317-18. 

7 “We must have regard to the rank of the injured person or his kin, because, 
if his or their rank is distinguished, a larger bribe is needed to keep them quiet.” 
2 HotpswortH, op. cit. supra note 6, at 51. 

8 See the excellent article by Wigmore, supra note 4. 

9 1 WALTER, Corpus Juris GERMANICA 668. Quoted in Wigmore, supra note 4, 
at 321. Numerous instances of the same strict liability are to be found in early 
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The so-called Leges Henrici Primi,*® compiled about the year 
1118, containing a jumble of mixed rules from many sources but 
seeking to state a body of true English law that was neither Ro- 
man nor canon law, contains several survivals of this same rough 
and ready justice. “ If some one in the sport of archery or other 
form of exercise kill another with a missile or by some such acci- 
dent, let him repay; for the law is that he who commits evil un- 
knowingly must pay for it knowingly.” ** This phrase, qui in- 
scienter peccat scienter emendet, seems to the compiler of the 
Leges Henrici so apt a statement of the rigors of the early law 
that it is repeated more than once.” The Leges also contain a 
striking passage representing the law of an earlier day apparently 
imposing liability in numerous instances without wrongful intent. 


“‘ There are also various kinds of misfortunes taking place by accident 
rather than by design, and to be treated with mercy rather than strict 
justice; for the law is qui inscienter peccat scienter emendet. . . . And 
wherever a man cannot truly swear that [he had done nothing whereby] 
another was further from life or nearer to death,’* he ought properly to 
pay for whatever was done. Of such cases are: if someone on a journey 
for another should meet death while engaged in the mission (si quis alii 
missione in missatico causa mortis sit) ; if a man should send for someone 
and the latter should be killed while on the way; if someone should meet 





Anglo-Saxon literature. In the chronicles of Beowulf, when King Hredel’s second 
sor, Haedcyn, unfortunately kills his brother by an arrow which goes wide of the 
mark, the death of the slayer was required in expiation. The king so mourned the 
death of his two sons that he took his own life. Browurr (Chronicles) v. 2436 
(Heyne ed.). For other instances of this early absolute liability, see Wigmore, 
supra note 4. 

10 As to the Leces Henric1 Prt, see 1 POLLOCK AND MAITLAND, OP. cit. supra 
note 6, at 99-101; 2 HotpswortTH, op. cit. supra note 6, at 152-53. 

11 Leces HenrIcI PRIMI c. 88, §6. “ Si quis in ludo sagittandi vel alicujus 
exercicii, jaculo vel hujusmodi casu aliquem occidat, reddat eum; legis enim est, 
qui inscienter peccat scienter emendet.” 

12 “ Sunt eciam infortuniorum genera quamplurima casu magis quam consilio 
contigencia, et misericordie pocius quam judicio committenda; legis enim est, qui 
inscienter peccat scienter emendet.” Lreces HENRIcI PRIMI c. 90, §11. Again, in 
setting forth the law of Wessex the author shows that the law required the payment 
of the wer for an unintentional as well as for an intentional killing. “ Sive autem 
sponte aut non sponte fiant hec,” he says, “ nichilominus tamen emendetur; que 
enim per inscienciam peccamus, per industriam corrigamus.” Id. c. 70, § 12. 

18 See 2 POLLOCK AND MAITLAND, op. cit. supra note 6, at 470-71; Bracton, DE 
Lecrsus 141b. 
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death when summoned by another; if someone’s weapons placed there by 
their owner should kill another; if one, whether the deceased or an- 
other, should throw them down and they do injury; if one who is sum- 
moned should be pierced by anyone’s weapons, placed anywhere; if 
someone should terrify or push another so that falling from his horse 
or from any other place, he should come to evil; if someone should be 
brought [to see] the show of a wild beast or a lunatic, and should suffer 
any harm from them; if someone should lend a horse or anything to 
another from which evil should befall him; if someone’s horse, goaded 
or struck in the rear by someone, injures a person; in these and similar 
cases, where a man intends one thing and another thing happens, where 
the act is blameworthy and not the intent, the judges should rather de- 
cree a less severe punishment by way of honorarium in proportion to the 
injury (venialem pocius emendacionem et honorificenciam judices statu- 
ant, sicut acciderit).” ** 


The law thus set forth smacks strongly of liability without 
fault and certainly without criminal intent. But one must be 
hesitant about accepting it as a literal picture of what was actu- 
ally going on. It is scarcely credible, for instance, that one who 
sent for another was ever criminally liable in the case where 
robbers killed the latter on the journey, if there were really no 
suspicion of complicity..° At best the passage quoted in the 
Leges of Henry is a mere remnant of an earlier law set forth in the 
vaguest generalities. 

The clearest indication of criminal liability imposed by the 
early law without blameworthy intent is perhaps to be found 
in the cases of killing through misadventure and in self-defense. 
In early times, with the exception of killings under the king’s 





14 Leces HenrIcI Primi c. 90, §11. Compare also id. c. 88, § 9: “ Whoever 
asks anyone to go with him to his work, and meanwhile is killed by his own or the 
other’s enemies, let him pay by whose urging and for whose sake he came to the 
place of death and let him acquit himself of design or consent in the matter if he 
should be accused and so [have to make compurgation].” A contrary result fol- 
lows “if he can prove that the other came with him unasked.” 

15 On the other hand, where complicity was suspected but could not readily be 
proved, the law in the books pointing to liability in such cases without proof of the 
evil intent must have been highly convenient. One is reminded of our modern 
speed laws, which often make speeding in excess of fifteen or twenty miles an hour 
criminal merely in order to make convictions possible in cases where the evidence 
of excessive speeding is difficult or impossible to obtain. Such laws in the books 
give no indication of what actually goes on. 
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warrant or in the pursuit of justice, which had always been justi- 
fiable,** so far as we know the killer seems to have been held 
liable for every death which he caused, whether intentionally or 
accidentally. This law survived down into the twelfth century. 
By that time, however, the influence of the church law was be- 
coming dominant. The canonists had long insisted that the 
mental element was the real criterion of guilt and under their 
influence the conception of subjective blameworthiness as the 
foundation of legal guilt was making itself strongly felt. Al- 
though the man who unwittingly caused another’s death through 
pure misadventure may have been criminally liable under the 
early Anglo-Saxon law, to punish him with death violated the 
ideas of moral guilt derived from the canonists. Early judges 
struggled with the difficulty. A solution was found, character- 
istically enough, not through a change in the substantive law of 
criminal liability but through a procedural device made possible 
by the growing power of the king. The judges must convict of 
felony as the old law required, but the king might pardon and thus 
save the felon’s life. This was beginning to be established custom 


by the thirteenth century.*’ Cases of killing in self-defense pre- 
sented the same difficulty.** The killer was clearly guilty under 
the old law; yet he could not be said to be blameworthy. If his 
life was to be spared, he similarly must secure a pardon.*® Such 





16 This would include, of course, the killing of an outlaw or hand-having thief 
or other manifest felon who resists capture. 

17 “ Roger of Stainton was arrested because in throwing a stone he by mis- 
adventure killed a girl. And it is testified that this was not by felony. And this 
was shown to the king, and the king moved by pity pardoned him the death. So 
let him be set free.” Se~pen Society, SeLtecT PLEAS OF THE Crown No. 114. This 
was in 1212. Another case, decided in 1225, involves a question of causation. 

“ Mabel, Derwin’s daughter, was playing with a stone at Yeovil, and the stone fell 
on the head of Walter Critele, but he had no harm from the blow, and a month 
after this he died of an infirmity, and she fled to church for fear, but [the jurors] 
say positively that he did not die of the blow. Therefore let her be in custody until 
the king be consulted.” Jd. No. 188. See also id. Nos. 132, 156. 

18 In 1203, “Robert of Herthale, arrested for having in self-defense slain 
Roger, Swein’s son, who had slain five men in a fit of madness, is committed to the 
sheriff that he may be in custody as before, for the king must be consulted about 
this matter.” Id. No. 70. 

19 THe STATUTE oF GLOUCESTER (6 Epw. I, c. 9.) in 1278 regulates the procedure 
for such cases. One who kills another by misadventure or in his own defense is to 
be put into prison and subjected to trial; and if it be found that the killing was by 
misadventure or in self-defense, the king shall be informed, and shall take the 
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pardons, however, did not prevent a forfeiture of the felon’s 
goods, nor did they free the accused from liability to proceedings 
by way of appeal.”° Criminal liability in such cases was founded 
on the mere fact of killing, for the modern conception of criminal 
negligence as a basis of guilt had not yet been born.** Unintended 
killings might be treated as homicides by misadventure, and if 
the negligence were only slight, the king might see fit to pardon. 
But if the negligence were gross, the king would doubtless refuse, 
and the killer would suffer the ordinary felon’s death. Since this 
was a matter lying entirely within the conscience of the king, no 
legal formule of negligence are to be expected. The modern 
division of homicide into murder and manslaughter had not yet 
come into being.” 

The foregoing study of the early law seems to show that up to 
the twelfth century the conception of mens rea in anything like 
its modern sense was non-existent. In certain cases at least 
criminal liability might attach irrespective of the actor’s state of 
mind. But because the old records fail to set forth a mens rea as a 
general requisite of criminality one must not reach the conclusion 
that even in very early times the mental element was entirely 
disregarded. The very nature of the majority of the early of- 
fenses rendered them impossible of commission without a criminal 
intent. Waylaying and robbery are impossible without it; so is 
rape; and the same is roughly true of housebreaking. House- 
burning, the ancient bernet,® might be the result of intent or 
negligence, but it is significant that from the earliest times of 
which we have any record the felony of arson depended upon 
proof of an intent to burn.** 

Furthermore, the intent of the defendant seems to have been 
a material factor, even from the very earliest times, in determining 
the extent of punishment. It was manifestly unjust that the man 
who accidentally killed with no intention of doing harm should 





accused into his grace “if it pleases him.” See also 2 PoLLOcK AND MAITLAND, op. 
cit. supra note 6, at 481, n.1, 589, n.2. 

20 Id. at 482; 3 HoLpswortH, oP. cit. supra note 6, at 312. 

*1 See Wigmore, supra note 4, at 442; 2 HotpswortH, op. cit. supra note 6, at 
51-52; 2 PoLLocK AND MAITLAND, oP. cit. supra note 6, at 484. 

22 See id. at 485. 283 See id. at 492. 

*4 Even in early Anglo-Saxon times distinctions were drawn between inten- 
tional and unintentional burnings. 2 Brunner, D. R. G. 545-46, 654. 
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suffer the extreme penalty of death. True, he might have to pay 
the wer, the fixed price to buy off the vengeance of the victim’s 
kin, but beyond that he should not be punished.” He should not 
be liable for the wite. ‘“ It is moreover decreed,” run the Laws of 
Alfred, “if a man have a spear over his shoulder, and any man 
stake himself upon it, that he pay the wer without the wite. If he 
be accused of wilfulness in the deed, let him clear himself accord- 
ing to the wite; and with that let the wite abate.” *° 

In seeking to determine the part played by intent in the early 
criminal law, therefore, one must guard against drawing too 
sweeping conclusions from evidence which is admittedly extremely 
meager. What the recorded fragments of early law seem to show 
is that a criminal intent was not always essential for criminality 
and many malefactors were convicted on proof of causation with- 
out proof of any intent to harm. But it also appears that even in 
the very earliest times the intent element could not be entirely 
disregarded, and, at least with respect to some crimes, was of im- 
portance in determining criminality as well as in fixing the 
punishment. 


II. BEGINNINGS OF THE CONCEPTION OF Mens REA 


By the end of the twelfth century two influences were making 
themselves strongly felt. One was the Roman law which, re- 
suscitated in the universities in the eleventh and twelfth centuries, 
was sweeping over Europe with new power. Scholars and legal 
writers were kindled with burning enthusiasm for old Roman 





25 See 2 PoLLocK AND MAITLAND, op. cit. supra note 6, at 471. 

26 Laws or ALFRED c. 36 in 1 THorPE, ANCIENT LAws AND INSTITUTES OF ENG- 
LAND (1840) 85. Another law of Alfred provides: “Let the man who slayeth 
another wilfully perish by death. Let him who slayeth another of necessity or 
unwillingly, or unwilfully, as God may have sent him into his hands, and for whom 
he has not lain in wait, be worthy of his life and of lawful bot if he seek an 
asylum. If, however, any one presumptuously and wilfully slay his neighbor 
through guile, pluck thou him from my altar to the end that he may perish by 
death.” Jd. at 47. The passage is a part of the Mosaic law transplanted to Eng- 
land. See Exopus XXI, 12-14. 

Another somewhat obscure passage provides that “if at their common work 
one man slay another unwilfully, let the tree be given to the kindred, and let 
them have it off the land within thirty days; or let him take possession of it who 
owns the wood.” Laws OF ALFRED c. 13 in 1 THORPE, Op. cit. supra, at 71. 
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law texts. The Roman notions of dolus and culpa were taken up 
with fresh interest, and in some cases the attempt was made to 
graft these onto English law. Here and there we find Bracton 
borrowing ideas and legal terms and maxims directly from the 
Code and Digest.*” This comparative study of law necessitated 
fresh examination of underlying legal concepts; and the Roman 
law conceptions of dolus and culpa required careful consideration 
of the mental element in crime.”* 

A second influence, even more powerful, was the canon law, 
whose insistence upon moral guilt emphasized still further the 
mental element in crime. In the determination of sin the mental 
element must be scrutinized quite as closely as the physical act. 
“Whosoever looketh on a woman to lust after her hath com- 
mitted adultery with her already in his heart,” said Christ; and 
following this teaching the penitential books naturally made the 
measure of penance for various sins very largely dependent upon 
the state of mind.*® There was constant interaction and reaction 
between church and state law. It was the priests of the church 
who conducted the trials by ordeal and monks or priests who were 
the educators of the day. Small wonder then that our earliest 
reference to mens rea in an English law book is a scrap copied 
in from the teachings of the church. The book of Leges of 
Henry I, which, as we have seen, contains passages strongly im- 
pregnated with the surviving notion of absolute liability irre- 
spective of evil intent, nevertheless in discussing perjury recites 
that reum non facit nisi mens rea.*° 





27 As to the extent to which Bracton was influenced by the Roman law, see 
2 HotpswortH, op. cit. supra note 6, at 267-86. 

28 As to the relation of dolus and. culpa of the Roman law and mens rea, see 
Bodenstein, Phases in the Development of Criminal Mens Rea (1919) 36 So. 
Arrican L. J. 323, 327-33- 

29 “Tf one has committed in his heart,” says Vinnian, “a sin of thought and 
immediately repents of it, let him smite his breast and pray God for forgiveness 
and perform satisfaction because he has sinned. ... If he has thought on a sin 
and determines to commit it, but is prevented in the execution so is the sin the 
same, but not the penance.” Ayer, Source Book ror ANCIENT CHURCH History 
(1913) 626. Vinnian goes on to say, “If a cleric has planned in his heart to smite 
or kill his neighbor, he shall do penance half a year on bread and water according 
to the prescribed amount, and for a whole year abstain from wine and the eating 
of meat, and then may he be permitted to approach the altar.” See also PLUCKNETT, 
A Concise History oF THE Common LAw (1929) 220. 

80 Leces HEenrRIcI Primi c. 5, § 28. As has been pointed out this goes back to 
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During this period the common law became more and more 
strongly marked with the canonists’ influence. It was at this 
time that the court of chancery was growing into power * and 
the chancellor, a churchman of high dignity, was continually 
tempering the rigors of the strict law with equity. Bracton, 
whose book,* written in the middle of the thirteenth century, 
powerfully influenced the later shaping of the common law, was 
strongly tinged with the canonists’ ideas. Indeed, as Maitland 
has pointed out,** in writing on homicide Bracton actually has 
transplanted a discourse from the distinguished canonist, Bernard 
of Pavia, which he sets forth as part of the common law. Thus, 
we read in Bracton that there are two types of homicide — “ the 
one spiritual and the other corporeal.”’ Corporeal homicide may 
be committed 


“ by act in four ways, i.e. by [the administration of] justice, by neces- 
sity, by misadventure or by desire.** By justice, as when the judge or 
justiciar or his officer kills a criminal justly condemned. But it is 
homicide, if it be done from malignity or through delight in shedding 
human blood; although the criminal be justly killed, nevertheless be- 
cause of the corrupt intent the judge commits mortal sin (peccat mor- 
taliter).”’ *° 


Killing by misadventure Bracton divides into cases where one 
is employed upon a lawful or an unlawful work.** In the latter 





St. Augustine, who in a sermon on James 5:12 (“swear not neither by heaven 
neither by the earth, neither by any other oath”) declared that if a man believing 
that no rain fell in a certain spot, nevertheless for self-interest testifies that it did 
rain there, even though in fact it did rain he is a perjurer in the eyes of God. See 
2 PoLLocK AND MAITLAND, op. cit. supra note 6, at 476, n.5; Lévitt, The Origin of 
the Doctrine of Mens Rea (1922) 17 Itv. L. Rev. 117, n.t. 

81 See 1 SPENCE, EQUITABLE JURISDICTION OF THE CouRT OF CHANCERY (1846) 
334. 

32 De Lecipus ET CONSUETUDINIBUS ANCLIAE. 

83 See 2 PoLtockK AND MAITLAND, op. cit. supra note 6, at 477, n.4. See further 
2 Bracton, De Lecisus (Twiss transl. 1879) Introduction lviii et seg. For the 
date of Bractori’s book, see 2 HotpswortH, op. cit. supra note 6, at 237. 

84 These distinctions were familiar to the canonists of the twelfth and thirteenth 
centuries, for the crime of homicide was intimately connected with the sin of 
homicide. 

85 Bracton, De Lecrsus 120b. Compare the comments of 2 POLLOCK AND 
Marrtanp, loc. cit. supra note 33; 2 HoLtpswortH, op. cit. supra note 6, at 259, 
n.5. 

36 Here again Bracton is following the distinctions of the canonists. As to 
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case the killer is liable; in the former, blame is not imputable 
to him (non imputatur ei). “ But if he is engaged in work of a 
lawful kind and has not used due diligence (diligentiam debitam), 
blame shall be imputable to him.” *’ 

Although the greater part of Bracton’s book is a statement of 
the actual English practice, in some passages it is very evident 
that he is merely pouring into English common-law molds ideas 
gained from the canonists or Romanists. In another place he 
says, 


“we must consider with what mind (amimo) or with what intent 
(voluntate) a thing is done, in fact or in judgment, in order that it 
may be determined accordingly what action should follow and what 
punishment. For take away the will and every act will be indifferent, 
because your state of mind gives meaning to your act, and a crime is 
not committed unless the intent to injure (mocendi voluntas) inter- 
vene, nor is a theft committed except with the intent to steal.” ** 


Further along, speaking of homicide by misadventure, after giving 
various examples, some of which are taken directly over from 
Roman texts,*® Bracton says that he who kills by misadventure 


“but without an intent to kill, ought to be acquitted, because a crime 
is not committed unless the intent to injure (voluntas nocendi) inter- 
vene; and the desire and purpose distinguish evil-doing, and no theft is 
committed without an intent to steal. And this is in accordance with 
what might be said of the infant or the madman, since the innocence 
of design protects the one *° and the lack of reason in committing the 





the canon law doctrine of versari in re illicita, see Bodenstein, supra note 28, at 
335 et seq. 

87 Bracton, De Lrersus 120b. Of course, as pointed out above, the idea of 
negligence was as yet non-existent in English law. Bracton takes this idea over 
from the canonists. See Decretat V, tit. xii (1234). De homicidio voluntario vel 
casuali. Wigmore, supra note 4, at 323, n.4. 

88 Bracton, De Lecreus torb. 

89 For instance, one of Bracton’s examples is of a person playing with a ball 
which accidentally hits the hand of a barber shaving and thus causes the barber 
to cut the throat of his customer. Der Lrcisus 136b. This, as Brunner points 
out, is taken from Dic. 48, 8, 14. See Wigmore, Joc. cit. supra note 37. 

40 In contrast to this passage, compare Fitzherbert’s statement of the actual 
English law: “It was presented that a certain lunatic wounded himself with a 
knife, and, after he recovered from his infirmity and received the rites of the 
church he died of his wounds; his chattels were confiscated.” ABRIDGEMENT, 
Corone (1516) 412. In other words, in 1315 the lunatic was still adjudged a 
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act excuses the other. But in evil-doing it is the intent (voluntas) which 
is regarded and not the event, and it makes no difference who does the 
actual killing or furnishes the cause of death.” ** 


One feels the strong contrast between Romanesque passages 
such as these and the inconsistent statements of law drawn from 
actual English legal practice. In speaking of criminal actions 
Bracton admits that 


“it appertains to the lord the king and his crown to take cognizance 
of . . . the crime of homicide, whether by misadventure or by design, 
although these do not entail the same punishment, because in the one 
case rigor obtains and in the other mercy.” *? 


Bracton here, of course, refers to the existing practice of seeking 
a pardon from the king after the felon’s guilt has been deter- 
mined. In another passage the reference to the existing practice 
is even more explicit. The king, says Bracton, ‘ must sometimes 
as a favor (de gratia) concede to a man life and limb, as where 
one has killed a man through misadventure or in self-defense.” ** 

In felonies ** other than homicide, Bracton is also fond of 
emphasizing the mental element. In writing of arson, Bracton 
says, 


“ But if any one in a violent sedition has made a fire wrongfully and 
feloniously or from enmity or for plunder, let him be punished with 
capital punishment and a sentence. I say wrongfully, because fires 
which are accidental or set through negligence (negligentia), and not 
with evil design (mala conscientia) are not so punished, because in 
such cases civil actions may be brought.” *® 


Here Bracton is expressing the unquestioned law as it existed in 
his time and for centuries before. But in defining larceny his 





felon. In 1330 a lunatic who killed is given a king’s charter of pardon. Id. at 351; 
see Wigmore, supra note 4, at 446. 

41 Bracton, De Lecrsus 136b. 

42 Td. at 104b. 

43 Td. at 134. 

44 The felonies of Bracton’s day included homicide, arson, rape, robbery, 
burglary, and larceny. Wounding and mayhem about this time dropped out of 
the list of felonies, since the growth of the action of trespass during the thirteenth 
century afforded a preferable and far more popular mode of procedure. 

45 Id. at 146b. 
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leanings toward Roman law betray him into a departure from the 
current English law of his day and lead him to overemphasize the 
mental element. The old appeal of larceny was the early ordinary 
method of recovering stolen goods in another’s possession, and this 
ancient procedure was not yet obsolete in the thirteenth century. 
It lay against anyone, even though not the thief or wrongful 
taker,*® who might be in possession of stolen goods not retaken 
on immediate pursuit. Consequently, the appeal could be suc- 
cessfully waged without proof of any mental element on the 
part of the appellee; and, the English actio furti, closely linked 
to the appeal for larceny, “can be effectually used against 
one who is no thief, but an honest man.” ** Bracton, however, 
defining larceny, borrows from the Roman law definition of the 
ancient actio furti, and makes much of the mental element, the 
animus furandi. “ Theft,” he says, “is according to the law 
the fraudulent taking of another’s property with an animus 
furandi against the will of the owner. I say with intent, because 
without an animus furandi the crime is not committed.” ** Other 
contemporary accounts and reports of cases are not so clear on the 
necessity of the animus furandi.*” 

It is evident that Bracton, writing under strong Roman and 
canonist influence, emphasized, often beyond the actual law of 
his day, the mental requisites of criminality. It remains to be 
seen how far this growing sense that criminality should depend 
upon moral guilt became the accepted law of a later day. 


46 See 2 PottocK AND MAITLAND, op. cit. supra note 6, at 161-62. See the 
interesting case of Moor v. Piggun, SELDEN Society, SELEcT PLEAS OF THE CROWN 
No. 192. 

47 2 PoLLOCK AND MAITLAND, op. cit. supra note 6, at 162. 

48 Bracton, De Lecisus 150b. The definition of furtum is taken from InstTI- 
TUTES 4, 1, 1. See 2 POLLOCK AND MAITLAND, op. cit. supra note 6, at 498, n.4; 
3 HotpswortH, op. cit. supra note 6, at 360, n.5. 

49 Y. B. 33-35 Edw. I. (R.S. 502 (1304-06). Mallore, J., says, “I saw a case 

. . Where one R., because his rent was in arrear, took his farmer’s corn and 
carried it off, and disposed of it at his pleasure, and he was hung for that deed.” 
Malbersthorpe: “ It is not to be wondered at.” Ibid. See 2 HortpswortH, op. cit. 
Supra note 6, at 359. 

A manuscript note in Britton (1290), in defining a thief, omits any mention 
of a required mental element. Brirron (Nichols transl. 1901) 47, n.1. “A thief 
is he who carries off or steals another’s goods in the absence of the owner, or in 
his presence but without his knowledge.” 
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III. DEVELOPMENT OF A GENERAL Mens REA AS A 
REQUISITE FOR CRIMINALITY 


It is, in the last analysis, underlying ethical concepts which 
shape and give direction to the growth of criminal law. It was 
almost inevitable, therefore, that the emphasis placed by Bracton 
upon the mental element in criminality should take permanent 
root and become part of the established law. Under the perva- 
sive influence of the Church, the teaching of the penitential books 
that punishment should be dependent upon moral guilt gave pow- 
erful impetus to this growth, for the very essence of moral guilt 
is a mental element. Henceforth, the criminal law of England, 
developing in the general direction of moral blameworthiness, 
begins to insist upon a mens rea as an essential of crimi- 
nality. Scholars, newly inspired with Roman texts and maxims, 
searched the books afresh in their efforts to formulate and sys- 
tematize these developing ideas. The formula found in the Leges 
of Henry I that “ reum non facit nisi mens rea” °° was seized upon 
and used as a convenient label for the newer idéas, finally to 
evolve in Coke’s Third Institute as “ actus non facit reum nisi 
mens sit rea.” ** 

Mens rea, in the period following Bracton, thus smacked 
strongly of general moral blameworthiness. The transition from 
the more primitive concept of liability was all the easier because, 
as has already been suggested,” most of the thirteenth century 
felonies from their very nature already involved an intentional 
element. Robbery and rape necessitate a design; ** they can not 
possibly be committed through mischance. Burglary had not 
yet developed the requirement of an accompanying felonious in- 
tent, but a breaking into a house was of itself an act necessitating 


a design. Although the appeal of larceny might be brought 





50 See note 30, supra. 

51 Coke, Tuirp INSTITUTE (1641) 6, 107. By Coke’s time the maxim is ap- 
parently so well established that he repeats it in more than one connection as 
accepted law. 52 See p. 981, supra. 

53 In early appeals for robbery, however, the modern requisite of an animus 
furandi was not required to be proved. Often enough the motive was not “ desire 
for dishonest gain, but vengeance or the prosecution of a feud, and the horse or 
sword or cloak was seized in a scuffle.’ See 2 PottocK AND MAITLAND, op. cit. 
supra note 6, at 494. 
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against one in possession of stolen goods not himself a thief, the 
penal element of the action was based upon an original theft, 
a taking by design. Arson was not felonious unless intentional. 
Homicide included negligent and accidental, as well as inten- 
tional, killings; but already by the thirteenth century, the killer 
in self-defense or by misadventure, though strictly a felon and 
liable to forfeiture of goods, was being relieved from the ordi- 
nary felon’s punishment of death. 

That the thirteenth century felonies did thus involve an in- 
tentional element is perhaps only another illustration of the fact 
that crime in general always has depended and always will depend 
upon deep-lying ethico-psychological concepts. The early felo- 
nies were roughly the external manifestations of the heinous sins 
of the day. The point is not that morality first began to make 
its appearance in the law, but that an increasing and now con- 
scious emphasis upon morality necessitated a new insistence 
upon psychical elements in determining criminality. Perhaps it 
is more correct to say that the newer concept of criminal liability 
involved, not so much a transition of thought, as a shift of em- 
phasis and change in the angle of approach, which resulted in 
the recognition of new legal doctrines and attitudes. 

We can trace the changed attitude in new generalizations con- 
cerning the necessity .of an evil intent which are found scattered 
through the Year Books in the remarks of judges and counsel and 
which later make their appearance as settled doctrines in the 
writings of Coke and Hale during the seventeenth century. We 
sense it in the growing insistence upon more and more sharply 
defined mental requisites as essentials of the common-law felo- it 
nies. We find it fermenting in the form of new defenses which 
show the absence of an evil mind and therefore of criminal lia- 
bility — defenses such as infancy or insanity or compulsion. 

During the centuries following Bracton’s day this growing 
consciousness of a blameworthy mind or felonious intent as the iq 
basis of criminality is sometimes seized upon to mark the line iq 
of increasing differentiation between the crime and the tort, for | 
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54 Reference is made here, of course, to the common-law felonies—not to 
so-called mala prohibita. Garofalo maintains the thesis that “natural crimes ” 
throughout the ages are offenses “ against the fundamental altruistic sentiments of 
pity and probity in the average measure possessed by a given social group.” See 
GaroraLo, CRIMINOLOGY (1885). 
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the allowance of damages continued in the main independent of 
considerations of moral blameworthiness.* We begin to find in 
the Year Books generalizations revealing the accepted law of 
the time about the necessity of an evil intent to prove felony. 
For instance, in 1466 in a case of trespass guare clausum in which 
the defendant contended that he was not liable because the dam- 
age was occasioned by something which had happened against 
his will, Catesby, arguing for the defense, said, 


“And, sir, I put a case that I am cutting my trees, and the boughs fall 
upon a man and kill him; in this case I shall not be attainted as of 
felony, for my cutting was lawful, and the falling upon the man was 
against my will, and no more here, etc.” 


But Fairfax, for the plaintiff, summarizing the existing law, re- 
plied, 


“ Tt seems to me just the other way; and I say that there is a diversity 
between an act resulting in a felony and one resulting in trespass, for 
in the case put by Catesby there was no felony, for felony is of malice 
prepense, and when it was against his will, it was not animo felonico, 
etc.; but if one is cutting trees, and the boughs fall on a man and 
wound him, in this case he shall have an action of trespass, e¢c.; and, 
also, sir, if one is shooting at butts, and his bow shakes in his hands, 
and kills a man, ipso invito, it is no felony, as has been said, etc.; but 
if he wounds one by shooting, he shall have a good action of trespass 
against him, and yet the shooting was lawful, e¢c., and the wrong which 
the other received was against his will, etc. and so here, etc.” 


On demurrer judgment was given for the plaintiff.°° 
A few years later in the famous Carrier’s case,” where a car- 
rier was charged with the larceny of certain bales which he had 





55 See 3 Hox~psworTH, op. cit. supra note 6, at 375-77. “ The general rule is 
that a man is liable for the harm which he has inflicted upon another by his acts, 
if what he has done comes within some one of the forms. of action provided by 
the law, whether that harm has been inflicted intentionally, negligently or ac- 
cidentally. In adjudicating upon questions of civil liability the law makes no 
attempt to try the intent of a man, and the conception of negligence has as yet 
hardly arisen. A man acts at his peril.” Jd. at 375. See also Hormes, THe Com- 
MON LAw 85-87. 

56 Y. B. Mich. 6 Edw. IV, f. 7, pl. 17 (1466). The case is discussed in HOLMES, 
Tue Common LAw 85-87. 

57 Y. B. Pasch. 13 Edw. IV, f. 9, pl. 5 (1473), translated in SaAyrE, CAsES ON 
CrrMInat Law (1927) 924. 
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been intrusted to carry and which he had broken open, Hussey, 
the king’s attorney, in answer to the objection that a bailee 
could not do violence to his own possession, argued, “ Felony is 
to claim feloniously the property without cause to the intent to 
defraud him in whom the property is, animo furandi.” The 
chancellor agreed, saying, “ Felony is according to the intent; 
and his intent may be felonious as well here as if he had not the 
possession.” Molineux in his argument goes on to say, “ A matter 
lawfully done may be called felony or trespass according to the 
intent.” 

In a Reporter’s Note of 1498 the generalization concerning 
evil intent was extended to cover a case of mayhem. 


“ Hussey said that a question had been put to him, which was this: A 
clerk of a church being in a chamber struck another with the keys of 
the church; which with the force of the blow flew out of his hand and 
through a window, and put out the eye of a woman. The question was, 
whether it should be called mayhem or not. And it seems that it was, 
because he had a bad intent at the beginning. . . .” ' 


A few years later Rede, J., adopting the argument of Fairfax 
in the case of forty years before, says that in trespass “ the intent 
cannot be construed, but in felony it shall be. As when a man is 
shooting at the butts, and kills a man, it is not felony; and this 
will be so, as he had no intent to kill him; and thus of a tiler on 
a house, who unwittingly with a stone kills a man, it is not 
felony.” °° 

But although English judges, strongly swayed by canonist 
influence, might lay it down that “felony is according to the 
intent,” they never allowed themselves to be pushed to the ex- 
treme of the penitential books. At times the pendulum swung 
far. One can find in the reports stray statements of the doc- 
trine. that criminality may rest upon evil intent alone without 
any criminal act — echoes from the canonists’ writings that “ the 
will may be taken for the deed.” Staunford, writing in the middle 
of the sixteenth century, asserts that “in the time of Edward III 












58 Y. B. Hil. 13 Hen. VII, f. 14, pl. 5 (1498); SAYRE, op. cit. supra note 57, at 
265. 

59 Y. B. Trin. 21 Hen. VII, f. 28, pl. 5 (1506). Compare Bracton, Dr LEcIBUS 
136b. 
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‘ Voluntas reputabatur pro facto’ as well in this crime [robbery] 
as in other crimes ”; © and to prove his assertion he cites several 
references to fourteenth century Year Book cases or notes. As 
has been pointed out,” the references by no means prove the 
sweeping assertion which Staunford makes, and which in turn 
was copied from Staunford by Coke,” Hale,** and Hawkins; “ the 
truth is that in a day when there was no general law of criminal 
attempts,'a doctrine which allowed dangerous characters who 
failed in their attempts to be punished and which at the same 
time embodied the newer conceptions surging over into the com- 
mon law from the canonists’ writings must.have been of strong 
appeal, and gained at least sufficient foothold to be quoted and 
repeated in early cases and to afford some kind of justification 
for the hanging of robbers who lay in wait and assaulted but 
obtained no property.® No such extreme general doctrine that 
the will may be taken for the deed could, however, exist in any 
practicable system of criminal law. Apart from the difficulty of 
proving crime based on intent alone, it would be entirely too 
dangerous to give to judges the power to convict where no overt 
act was committed; and English common-law judges had too much 
practical sense ever to allow such a doctrine to become an es- 
tablished part of the law.®* Even Staunford, publishing his Pleas 
of the Crown in 1557, admits that such was not the law in his 
day.” Nevertheless, the persistent recurrence of the maxim in 
the early reports and the belief of later writers that such a doc- 





60 STAUNFORD, PLEAS OF THE CROWN (1557) 27. Compare Bracton, DE 
Lecisus 136b: “Jn maleficiis autem spectatur voluntas et non exitus; et nihil 
interest occidat quis an causam mortis praebeat.” 

61 See Sayre, Criminal Attempts (1928) 41 Harv. L. Rev. 821-27. 

62 Tuirp INSTITUTE 5, 69, 161. 

63 PLEAS OF THE CROWN 425-26, 532. 

64 PLEAS OF THE CROWN (rst ed. 1716) 65, (8th ed. 1824) 72. 

65 See FiTzHERBERT, ABRIDGEMENT, CORONE 202; 27 Ass. pl. 38; Y. B. Mich. 13 
Hen. IV, pl. 20 (1411); Y. B. Trin. 9 Edw. IV, f. 26b, pl. 36 (1469). 

66 “The imagination of the mind to do wrong, without an act done, is not 
punishable in our law, neither is the resolution to do that wrong, which he does 
not, punishable, but the doing of the act is the only point which the law regards; 
for until the act is done it cannot be an offense to the world, and when the act is 
done it is punishable.” Hales v. Petit, Plowd. 253, 259a (1563). 

67 See STAUNFORD, PLEAS OF THE CROWN 17. Staunford refers to the doc- 
trine as law “in the ancient times,” (p. 17) or, in another passage, “in the time 
of Edward III” (p. 27). 
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trine was once in actual existence shows how strong was the 
drift following the thirteenth century toward making the intent 
element < factor of prime and decisive importance in the deter- 
mination of criminal responsibility. 

Generalizations about the necessity of an evil intent for felony 
crept from the Year Books into the legal treatises and texts sum- 
marizing the established law of the day. Bacon, stating the law 
as it existed in Queen Elizabeth’s time, says in his Maxims, “ All 
crimes have their conception in a corrupt intent, and have their 
consummation and issuing in some particular fact.” °* Elsewhere 
he says, 


“ Th capital cases in favorem vitae the law will not punish in so high a 
degree, except the malice of the will and intention appear; but in civil 
trespasses and injuries that are of an inferior nature, the law doth 
rather consider the damage of the party wronged, than the malice of 
him who was the wrongdoer. . . . So, if a man be killed by misad- 
venture, as by an arrow at butts, this hath a pardon of course; but if 
a man be hurt or maimed only, an action of trespass lieth, though it 
be done against the party’s mind and will; and he shall be punished 
in the law, as deeply as if he had done it of malice. ... So, if an 
infant within years of discretion, or a madman kill another, he shall not 
be impeached thereof; but if they put out a man’s eye, or do him like 
corporal hurt, he shall be punished in trespass.” °° 


By the second half of the seventeenth century, it was univer- 
sally accepted law that an evil intent was as necessary for felony 
as the act itself. Hale, in discussing death through “ casualty 


and misfortune,” writes that 


“as to criminal proceedings, if the act that is committed be simply 
casual and per infortunium, regularly that act, which, were it done 
ex animi intentione, were punishable with death, is not by the laws of 
England to undergo that punishment; for it is the will and intention, 
that regularly is required, as well as the act and event, to make the 
offense capital.” 7° j 


Similarly, in discussing larceny, Hale says, as the indictment 
requires 





68 Maxims, Reg. 15. In criminalibus sufficit generalis malitia intentionis cum 
facto paris gradus. 
69 Bacon, Maxis, Reg. 7. 70 ; HALE, PLEAS oF THE CROWN 38. 
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“ cepit and asportavit, so it must be felonice or animo furandi; other- 
wise, it is not felony, for it is the mind that makes the taking of an- 
other’s goods to be a felony or a bare trespass only. But because the 
intention and mind are secret, the intention must be judged by the 
circumstances of the fact.” ™ 


IV. GROWING PARTICULARIZATION OF THE GENERAL Mens 
REA WITH RESPECT TO SPECIFIC FELONIES 


While the conception of a general mens rea as a requisite for 
felony was thus coming into prominence, the exigencies of the 
developing law made necessary at the same time a more and more 
clear cut conception of exactly what constituted this evil or felo- 
nious intent. At the outset when the mens rea necessary for 
criminality was based on general moral blameworthiness, the con- 
ception was an exceedingly vague one. As a result of the slow 
judicial process of discriminating one case from another and 
“taking of diversities,’ much sharper and more precise lines 
gradually came to be drawn as to the exact mental requisites for 
various crimes. Since each felony involved different social and 
public interests, the mental requisites for one almost inevitably 
came to differ from those of another.**” One must therefore ex- 
amine separately the developing and slowly changing mental ele- 
ments required for homicide, for larceny, for burglary, for arson, 
and for other offenses. 

Homicide. ‘The law of homicide during the thirteenth, four- 
teenth, and fifteenth centuries was undergoing considerable 
change. As has been seen,” at the beginning of the thirteenth 
century criminal responsibility attached to all homicides except 
those in execution of a warrant or in the pursuit of justice, but 
men who killed in self-defense or by misadventure were seeking 
and often obtaining pardon from the king. The line between 
murder and manslaughter was unknown; there was no legal dis- 
tinction between voluntary and involintary homicide. The men- 
tal element, in other words, was of minimum importance. The 





71 Td. at 508. 

72 It is interesting to compare the somewhat similar differentiation and par- 
ticularization which was taking place in the law of torts — various specific torts 
growing out of the old action of trespass and each developing its own peculiarities. 

73 See pp. 979-80, supra. 
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history of homicide during the next few centuries is the story of 
the emergence of the mental element as a factor of prime im- 
portance, the gradual freeing from criminal responsibility of those 
who killed without guilty intent, and the separation of different 
kinds of -homicide into more and less serious offenses dependent 
upon, the psychical element. 

The most serious form of homicide, called “ murder,” meant, 
at the end of the twelfth century when Glanville wrote, “‘ homicide 
which is committed in secret, no one seeing or knowing of it,” ™ 
for which the vill or the hundred was liable to a heavy amerce- 
ment,”° which itself was called the murdrum. It is clear, there- 
fore, that murder in those days was not distinguished from other 
felonious homicides by any mental element. 

By the fourteenth century when there were practically no 
foreign born Normans left the presentment of Englishry had be- 
come a pure formality, and the practice was definitely abolished 
in 1340."° Henceforth the term “ murder ” lived on in the popu- 
lar imagination as the worst kind of homicide, but was bereft of 
its former legal signification. The only remaining legal classifica- 
tion of homicides was (1) justifiable homicide, 7.e., killing in the 
pursuit of justice, which resulted in an acquittal; (2) homicide 
by misadventure or in self-defense, which involved imprisonment 
until trial, the expense of getting a pardon, forfeiture of goods and 
continuing liability to an appeal; and (3) all: other kinds of 
homicide which involved liability to a felon’s punishment. The 
Statute of Gloucester, passed in 1278,"" regulated the procedure in 
the pardon cases. No writ was to be granted out of chancery to 
inquire whether the killing was “ by misadventure or in self- 
defence, or in other manner by felony,” but if this were found at 
the trial by the jury, “ the king shall pardon him if it pleases him.” 


ee WS oF OTF CUE ClCUNO 





74 GLANVILLE (1187-89) lib. 14, c. 3. 
*8 Bracton asserts that this practice was introduced into England by King 
Cnute to prevent his countrymen, the Danes, from being secretly murdered by the 
English. De Lecrpus 134b. It was continued by William the Conqueror to pro- 
tect the Normans. If, however, it could be proved that the man slain was an 
Englishman, this so-called “ presentment of Englishry ” would relieve the hundred 
from liability to pay the murdrum. See 2 PoLLocK AND MAITLAND, op. cit. supra 
note 6, at 487. 
76 14 Epw. III, st. 1, c. 4. 
77 6 Epw. I, c. 9. 
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Henceforth, to secure a pardon in such cases it was necessary that 
the jury find that the killing was by misadventure or in self- 
defense and, in the words of the old findings, “‘ not by felony or of 
malice aforethought.” In course of time, as pardons after such 
findings became a matter of course, the more expedient method 
was adopted of allowing juries directly to return verdicts of not 
guilty. The forfeiture of goods “ in such cases lived on but gradu- 
ally fell into disuse."? Homicide which was neither justifiable nor 
pardonable as a matter of course was felonious. But the times 
called for a separation of different kinds of felonious homicides 
in accordance with moral guilt. The decree of 13 Richard II *° 
in 1389, restraining the too free use of king’s pardons in certain 
crimes, promises that “no charter of pardon shall be henceforth 
allowed before any justice for murder, the death of a man killed 
by making assault or malice prepense (ou malice purpense).” 
This seems to be the first statutory recognition of the expression 
“‘ malice aforethought.” ** 

During the end of the fifteenth and first half of the sixteenth cen- 
turies a series of statutes were passed excluding the worst kind 
of homicides from benefit of clergy.*’ In these statutes such homi- 
cides are defined as “ wilful prepensed murders,” “ prepensedly 
murder,” “ murder upon malice prepensed,” “ wilful murder of 
malice prepensed,” and ‘murder of malice prepensed.” Thus, 
felonious homicide was finally divided into two main divisions — 
that with and that without malice aforethought, and the first was 
designated as murder. The two classes of homicide were punished 
very differently. The first, from which benefit of clergy was ex- 
cluded, was punishable by death; and the second, which was 





78 Hale writes that if the “killing can by no means be attributed to the act of 
the person, but to the act of him that is killed, there, it seems, though the instru- 
ment of the death is forfeited as a deodand, there follows no forfeiture of the 
goods of the person.” 1 Hate, PLEAS oF THE CROWN 492. But Hale writes that 
he who kills another by accident (per infortunium) still forfeits his goods. See 
id. at 477, 492. 

79 Liability to forfeiture was not formally abolished until 1828. 9 Gero. IV, 
c. 31, §10. As to this matter, see 3 STEPHEN, History oF CRIMINAL LAw (1883) 
76-77; 3 HotpswortH, op. cit. supra note 6, at 313. 

SO Se. If, ¢: f. 

81 See 3 STEPHEN, op. cit. supra note 79, at 43. 

82 12 Hen. VII, c. 7 (1496) ; 4 Hen. VIII, c. 2 (1512) ; 23 Hen. VIII, c. 1, $§ 3-4 
(1531) ; 1 Epw. VI, c. 12, § 10 (1547). 
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clergyable, came to be practically punishable only by a year’s 
imprisonment and branding on the brawn of the thumb. 

The distinction between the capital crime of murder and the 
less serious form of felonious homicide, which later came to be 
called manslaughter, depended therefore upon the presence or 
absence of “ malice aforethought.” The subsequent history of 
homicide is largely the story of the shifting meanings attached to 
the term “ malice aforethought.” At the beginning, and at least 
until the early seventeenth century, the term designated a purely 
psychical element. ‘ Malice ” was construed in its popular sense 
as meaning general malevolence or cold-blooded desire to injure, 
and referred to the underlying motive rather than to the immedi- 
ate intent of the actor. As shown by the Act of 2 James I,** an 
intentional killing, whether from rage, drunkenness, or hidden dis- 
pleasure, if committed “on the sudden,” is considered at the 
opening of the seventeenth century to be without malice afore- 
thought; and this even though there was no provocation for the 
killing. Lambard, who wrote in 1610, assumes that the phrase 
bears its natural and obvious sense of premeditation, but shows 
the unsatisfactory nature of this interpretation.** The actual 
meaning of the term is gradually shifted by the use of legal 
fictions. Coke, whose Third Institute was completed in 1628, 
found it impossible to restrict the meaning of malice prepense to 
its popular, purely psychical sense. He defines murder as an 
unlawful killing “ with malice aforethought, either expressed by 
the party or implied by law.” °° After describing express malice 
he sets forth three cases where malice is implied by the law: (1) a 
killing in the absence of provocation, or a killing by poison, (2) 
killing an officer or one engaged in executing a warrant in re- 
sistance to such execution, and (3) (apparently) killing while 
engaged in the commission of an unlawful act.*® Although Coke’s 
three examples of malice implied by law smack of an actual intent 
to kill, if not of actual malevolence, his suggestion of implied 





83 C. 8 (1604) ; see 3 STEPHEN, Op. cit. supra note 79, at 47. 

84 See 3 STEPHEN, Op. cit. supra note 79, at 50. 

85 See CoKE, THirp INSTITUTE 47. 

86 See id. at 52. Coke in his third class lays down no such generalization as this, 
but gives three examples — killing by one engaged in robbery, by a jailer through 
unlawful cruelty, and by a sheriff who “ of his own wrong” unlawfully burns or 
beheads one whom he has been ordered to hang. 
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malice was potent with wide possibilities. The floodgates were 
open and later courts through the fiction of implied malice found 
an easy way to enlarge the meaning of malice aforethought and 
thus to widen the actual boundaries of murder. A term used at 
the beginning to designate a purely psychical element was thus 
given a tortured and artificial meaning in order to enable courts 
to visit with a severe penalty killers who, in the public opinion of 
the day, ought not to be let off with the comparatively slight pun- 
ishment attaching to clergyable offenses.*’ So it came about that 
the mental requisites for murder changed according to the ex- 
igencies of the time, and under the present law, which has been 
gradually reared upon Coke’s groundwork, under certain circum- 
stances one who kills without any form of malevolence or with- 
out even intent to kill ** may be convicted of murder. The present 
very complex and highly technical legal definition of malice afore- 
thought *° has shifted far from the simple psychical meaning at- 
tached to it by sixteenth century courts; it has lost practically all 
resemblance to the thirteenth century conception of mens rea de- 
rived from the canonists.”° 





87 That is, one year’s imprisonment and a branding on the thumb. 

88 As, for instance, when one resisting lawful arrest strikes an officer not in- 
tending to injure him, and the blow unforeseeably results in death. 

89 Stephen, in his DicEst oF THE CRIMINAL LAw (7th ed. 1926) 225, defines 
malice aforethought as follows: “ Malice aforethought means any one or more of 
the following states of mind preceding or co-existing with the act or omission by 
which death is caused, and it may exist where that act is unpremeditated. 

(a) An intention to cause the death of, or grievous bodily harm to, any 
person, whether such person is the person actually killed or not; 

(b) knowledge that the act which causes death will probably cause the death 
of, or grievous bodily harm to, some person, whether such person is the person 
actually killed or not, although such knowledge is accompanied by indifference 
whether death or grievous bodily harm is caused or not, or by a wish that it may 
not be caused; 

(c) an intent to commit any felony whatever; 

(d) an intent to oppose by force any officer of justice on his way to, in, or 
returning from the execution of the duty of arresting, keeping in custody, or im- 
prisoning any person whom he is lawfully entitled to arrest, keep in custody, or im- 
prison, or the duty of keeping the peace or dispersing an unlawful assembly, pro- 
vided that the offender has notice that the person killed is such an officer so 
employed.” 

90 Of course, it must not be forgotten that malice aforethought is not, strictly 
speaking, mens rea in the sense of the underlying mental element upon which 
criminality in general is based, but rather that which distinguishes the more seri- 
ous from the less serious felonious homicides. Nevertheless, if by mens rea we 
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Larceny. Of the other felonies the story is much the same. The 
general concept of moral blameworthiness becomes lost in tech- 
nical developments which differ with the separate felonies. With 
regard to larceny, as has been already seen,” the early actio furti 
lay against one in possession of stolen goods even though not the 
thief, and required, therefore, no proof of a wrongful intent. But 
Bracton, borrowing largely from Roman law sources, laid down as 
one of the requisites of the felony of larceny an animus furandi.°? 
His influence was strong; and when judges were later pricking out 
the line between felony and tort, they resorted to the matter of 
intent to distinguish larceny from trespass. The Carrier’s case * 
shows what a prominent part the intent was already playing in 
larceny cases in the fifteenth century. The case went so far as to 
decide that larceny might be grounded on a corrupt intent even 
where there was no taking of possession vi et armis. Vavisour, 
arguendo, said that the carrier’s ‘demeanor after shows that he 
took [the bales] as felon and to another intent than to carry them, 
in which case . . . it is felony.”” This was the view reached by 
the majority of the court. 

Coke, writing a century and a half later, after quoting the 
language of Bracton about the necessity of an animus furandi, 
says, 


“First, it must be felonious, id est cum animo furandi, as hath been 
said, Actus non facit reum nisi mens sit rea. And this intent to steal 
must be when it cometh to his hands or possessions; for if he hath 
the possession of it once lawfully, though he hath animum furandi 
afterward, and carryeth it away, it is no larceny.” 


In this interesting comment Coke shows that by the seventeenth 
century the term mens rea had already undergone a revolutionary 
change in meaning since the time of its adoption from the peniten- 





mean whatever mental requisite is necessary for any particular crime, malice 
aforethought may constitute one form of mens rea. 

91 See p. 987, supra. 

92 De Lecisus 150b. The definition of theft contained in the Mrrror, as in 
Bracton, requires proof of a mental element. It defines larceny as a “ treacherous 
taking away from another”; and adds, “It is said treacherously because that if 
the taker of them conceive the goods to be his own, and that he may well take 
them, in such case it is no offense, nor in case where one conceives that it pleases 
the owner of the goods.” See 3 STEPHEN, op. cit. supra note 79, at 134. 

%3 Supra note 57. 94 Tuirp INSTITUTE 107. 
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tial books. It is used, not with its old connotation of moral guilt, 
but with reference to a precise intent at a given time. Evidently 
the term was being employed in a general way during the seven- 
teenth century to denote the mental requirement for any given 
crime, and this of course differed vastly in respect to different 
offenses. 

Later decisions develop Coke’s statements of the law and define 
with growing precision the exact mental element necessary for 
larceny. The old animus furandi of Bracton comes to mean an 
“intention to deprive the owner of his property permanently, 
fraudulently, and without claim of right.”°° Even today courts 
are still busy elaborating and delimiting the meaning of this 
animus furandi — determining whether it exists where there has 
been a borrowing without consent ** or where after a borrowing 
without consent the res is injured or destroyed,’ or where there 
has been a taking with the intent to repay the value,” or a taking 
for a temporary use and a later abandonment of the goods,” or 
a pledging of another’s goods with intent to redeem,’” or a taking 
with intent to return so as to gain a reward,” or a taking of letters 
or goods to open out of curiosity,**’ or a taking without intending 
any personal gain thereby.*** Only a study of the growing mass 
of decisions will show how highly technical and complex the 
mental requirement for larceny has now become, and how vastly 
it differs, for instance, from the mental requirement for murder. 

Burglary. The felony of burglary developed an even more 
technical mental requirement. The offense of housebreaking of 
its very nature requires design; but no mention is made of any 





95 2 STEPHEN, Op. cit. supra note 79, at 95. 

96 Compare Rex v. Crump, 1 C. & P. 658 (1825). 

97 Hartford Fire Ins. Co. v. Wimbish, 12 Ga. App. 712, 78 S. E. 265 (1913); 
Smith v. State, 66 Tex. Cr. Rep. 246, 146 S. W. 547 (1912). 

98 Fletcher v. Commonwealth, 118 Ky. 351, 80 S. W. 1089 (1904); Pylee v. 
State, 62 Tex. Cr. Rep. 49, 136 S. W. 464 (1911) ; Beach v. State, 85 Tex. Cr. Rep. 
64, 210 S. W. 540 (1919). 

99 State v. Davis, 38 N. J. L. 176 (1875). 

100 Regina v. Phetheon, 9 C. & P. 552 (1840); People ex rel. Perkins v. Moss, 
187 N. Y. 410, 80 N. E. 383 (1907); Nelson v. Rex, [1902] A. C. 250. 

101 Commonwealth v. Mason, 105 Mass. 163.(1870) ; Regina v. Gardner, 9 Cox 
C. C. 253 (1862). 102 Regina v. Godfrey, 8 C. & P. 563 (1838). 

1¢3 Hamilton v. State, 35 Miss. 214 (1858) (theft of slave for purpose of free- 
ing him) ; Rex v. Morfit, Russ. & R. C. C. 307 (1816). 
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specific mental requirement in the early presentments** or by 
the early text writers.°°° The present hard and fast technical 
requisite of an intent to commit a felony within the house in- 
vaded seems to have come to the front when judges were wrestling 
with the difficult problem of drawing the line between felony and 
tort. In 1411 it was decided that an indictment for merely break- 
ing another’s close would not be held a felony, but that an indict- 
ment for feloniously breaking another’s dwelling house would 
be.*°° And the question of whether or not the breaking was a 
“ felonious ” one the judges made to depend upon the defendant’s 
state of mind. Fitzherbert in his Abridgement gives an interest- 
ing summary of the case, evidently somewhat varied to meet the 
more clearly formulated law of his time. 


“By Hankford. One was indicted quod clausum J. S. felonice fregit ad 
ipsum ineffiiciendum. This is not felony. But quod domum as above, 
it is felony, for it is burglary. But if it were domum ad ipsum ver- 
berandum, this is only trespass. . . .” 2°? 


In 1469 we find the court again stressing the question of intent in 
burglary. Mboile, J., exclaims, “In burglary one has to discuss 


the intent.” *°° 





104 See, e.g., SELDEN SocteTy, SELECT PLEAS OF THE Crown Nos. 6, 8. 

105 According to Britton, who wrote at the end of the thirteenth century, 
burglars are “all those who feloniously in time of peace break churches, or the 
houses of others or the walls or gates of our cities or boroughs.” Lib. 1, c. xi, f. 17. 
The crime probably represents the older Anglo-Saxon hamsoken. Britton makes 
no mention of any specific mental requirement for burglary; but after excepting 
“infants under age, and poor people who through hunger enter the house for 
victuals under the value of twelve pence,” he goes on to say that “those who 
enter into any tenement of seisin in respect of some right which they think they 
have, are not held to be burglars.” Jbid. Such a mistake would deprive one of a 
general mens rea. 

106 Y. B. Mich. 13 Hen. IV, f. 7, pl. 20 (1411). “ Cokeyn, C. B., asked the jus- 
tices in the Exchequer Chamber nigh the Exchequer whether it should be adjudged 
felony or not if a man were indicted quod clausum J. B. fregit, as it would be in 
the case of quod domum J. B. felonice fregit? Hankford, J., and Hulls, J. It 
will be hard to adjudge such a breaking of the close felony. Cokeyn, C. B. How 
would you wish to adjudge it if he were indicted Quod clausum J. B. felonice fregit, 
et in ipsum insultum fecit? Hankford, J. Then it will not be adjudged anything 
except trespass; for assault is only trespass and through the assault his intent to 
break becomes known. . . .” 

107 FITZHERBERT, ABRIDGEMENT, CORONE 229. 

108 'Y. B. Trin. 9 Edw. IV, f. 26b, pl. 36 (1469). For a translation of this 
Case, see Sayre, supra note 61, at 824, n.12. 
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Coke, writing in the seventeenth century, takes his law of 
burglary, so far as the mental requirement is concerned, directly 
out of Fitzherbert’s Abridgement. He defines a burglar as “a 
felon that in the night breaketh and entereth into a mansion house 
of another, of intent to kill some reasonable creature, or to commit 
some other felony within the same, whether his felonious intent 
be executed or not.” *°® In discussing the requisite mental ele- 
ment Coke repeats the case as set forth in Fitzherbert, and adds, 
“The intent must be to commit felony, and not trespass, or other 
thing that is not felony, the words of the appeal or indictment 
being Quod felonice et burglariter fregit, et intravit, etc., so as 
there must be a felonious and burglarious intent.” ° Coke’s 
statement solidified the law in its present mold. The mental ele- 
ment necessary for burglary, 7.e., to commit a felony within the 
house entered, thus came to be far different from that required 
for murder or larceny. 

Arson. Of arson little need be said. From very earliest times 
the malicious burning of another’s buildings was a crime of pecul- 
iar gravity. We find provisions against arson in the Laws of 
Aethelstan,™* and in those of King Cnute,*’’ both making the of- 
fense punishable by death, and in those of Henry I,’** making 
arson unemendable.*** This crime, as already indicated *** was 
one of the earliest felonies in which the mental element was 
stressed. By Bracton’s day it seems to have been well settled that 
to convict for arson proof must be had that the burning was with 
evil design (mala conscientia); *° a burning caused by negligence 
was not arson. Early decisions repeat the requirement that the 
burning must be ex malitia praecogitata. Coke, after repeating 
Bracton’s language, recites that the necessity of proving “ ma- 
liciously and voluntarily ” is shown “ by the words of the indict- 





109 Coxe, Tuirp INSTITUTE 63. 

110 Jd. at 65. 

111 See 1 THORPE, op. cit. supra note 26, at 225. King Aethelstan is said to have 
come to the throne in 924. 

‘112 See id. at 411. King Cnute is said to have come to the throne in 1017. 

113 See id. at 519, 522, 546. 

114 See id. at 522. 

115 See p. 981, supra. 

116 Bracton, De Lecreus 146b, quoted at p. 986, supra. See also BRITTON, 
lib. 1, c. 10. 
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ment, which be voluntarie, ex malitia sua praecogitata, et felonice. 
For if it be done by mischance, or negligence, it is no felony.” *** 

Ever since Coke’s time the law has remained unchanged that to 
convict for arson the burning must be “ ex malitia.” But the 
meaning of malitia has changed considerably. The mental re- 
quirement is no longer a motive of malevolence, desire to injure, 
or general ungodliness, as it was in early days, but a narrow 
specific intent to burn a building, irrespective of the underlying 
motive or purpose.*** 

Misdemeanors. In crimes less than felony — what in later 
days came to be called misdemeanors — the law followed much 
the same development. Before Bracton’s day numerous offenses 
less than felony were being tried in civil actions or upon present- 
ment before the king’s justices or in local courts,’’® and punished 
by amercement or by corporal punishment less than death. In 
general, for the punishment of such offenses no particular mental 
requirement seems to have been suggested. After Bracton’s day, 
when the action of trespass was “ stealing slowly to the front .. . 
against those who to a plaintiff’s damage have broken the king’s 
peace with force and arms,” **° judges were often at a loss to draw 
the line between the criminal and the civil aspects of trespass — 
to separate what in later times came to be called misdemeanors 
from torts. Maitland calls the action of trespass an “ attenuated 
appeal,” the charge being that the defendant did wrong to the 
plaintiff ‘‘ by force and arms and against the king’s peace.” *** As 
time went on and criminal liability in the case of felonies came to 
depend more and more upon a moral basis, it was only natural 
that this same development should be reflected in the criminal 
aspect of trespass. The newer feeling that punishment should be 
dependent upon moral blameworthiness whereas wrongdoers 
should as of old pay innocent victims the cost of the damage ir- 





117 Coxe, THr1rp INSTITUTE 67. 

118 Thus, a prisoner who sets a jail on fire in order to escape would seem 
under the modern view guilty of arson, even though his motive was not to in- 
jure but solely to escape. Cf. Lockett v. State, 63 Ala. 5 (1879); Crow v. State, 
136 Tenn. 333, 189 S. W. 687 (1916); Smith v. State, 23 Tex. Cr. App. 357, 363 
(1887). But compare Washington v. State, 87 Ga. 12, 99 So. 245 (1891). 

119 See 2 PoLLocK AND MAITLAND, Op. cit. supra note 6, at 512. 

120 See id. at §25. 

121 See id. at 526. 
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respective of blameworthiness often helped the judges to draw 
the difficult line between crime and tort.’” 


V. GROWING PARTICULARIZATION OF THE GENERAL MeEns REA 
WITH RESPECT TO SPECIFIC DEFENSES 


The growing insistence after Bracton’s day upon moral blame- 
worthiness as one of the factors underlying criminality resulted 
not only in the development of various technical mental requisites 
for different felonies but also in the slow formulation of recog- 
nized general defenses to criminal liability. The conception of 
blameworthiness or moral guilt is necessarily based upon a free 
mind voluntarily choosing evil rather than good; there can be no 
criminality in the sense of moral shortcoming if there is no free- 
dom of choice or normality of will capable of exercising a free 
choice. After the twelfth century new general defenses begin to 
take shape such as insanity, infancy, compulsion or the like, based 
upon the lack of a guilty mind and thus negativing moral blame- 
worthiness. 

Insanity. Insanity, which robs one of the power to make intel- 
ligent choice between good and evil, must negative criminal re- 
sponsibility if criminality rests upon moral blameworthiness. Be- 
fore the twelfth century there are indications that mental disease 
as such constituted no general legal defense.’** Gradually, how- 
ever, insanity, like self-defense or misadventure,’** became not a 





122 Hale, mentioning certain defenses such as infancy, dementia (lunacy), 
ignorance, etc., says, “ Ordinarily none of these do excuse those persons that are 
under them, from civil actions to have a pecuniary recompense for injuries done, 
as trespasses, batteries, woundings; because such a recompense is not by way of 
penalty, but a satisfaction for damage done to the party; but in cases of crimes 
and misdemeanors, where the proceedings against them is ad paenam, the law in 
some cases and under certain temperaments takes notice of these defects, and in 
respect of them relaxeth or abateth the severity of their punishments.” 1 HA te, 
PLEAS OF THE CROWN 15-16. 

128 Compare 2 STEPHEN, op. cit. supra note 79, at 151. Coke writes that 
“the ancient law was, that if a mad man had killed or offered to kill the king, it 
was holden for treason; and so it appeareth by King Alfred’s law before the con- 
quest.” Tuirp INSTITUTE 6. 

124 See 2 PoLLOcK AND MAITLAND, op. cit. supra note 6, at 480, citing an ex- 
ample of a pardon granted by Henry III on the ground that the inquest showed 
“that Maud who is in prison for slaying her two sons killed them in a fit of mad- 
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bar to criminality, but a recognized ground for the granting of 
royal pardon.’*® In early times such‘a pardon, it seems, would not 
relieve against forfeiture of goods.’** But gradually forfeitures 
came to be no longer enforced.’*’ In time insanity becomes a well 
recognized defense.’** At first it is only insanity of the grossest 
form which relieves against criminal responsibility. Bracton’s 
conception of a madman was one who does not know what he is 
doing, who is lacking in mind and reason, and who is not far re- 
moved from the brutes.’’® Fitzherbert, writing in the sixteenth 
century, defines the sot or idiot as one “ who cannot account or 
number twenty pence, nor can tell who was his father or mother or 





ness and not by felony or malice aforethought.” See also 2 STEPHEN, op. cit. supra 
note 79, at I51. 

125 In 1 Ror. Par. 443b, 3 Epw. II (1310), the king promises that he will 
pardon felony only in cases where pardon was anciently granted, “if a man kill 
another through misadventure or in self-defense or in madness.” In FirzHERBERT, 
ABRIDGEMENT, CORONE 351 it is said, “ It was found by inquest that a lunatic man 
killed a man, etc. whereupon the king granted him a charter of pardon.” 3 Epw. 
III (1330). See also 26 Lib. Ass. f. 123, pl. 27 (1351). 

126 “Tt was presented that a woman, while in a frenzy, had drowned herself 
of her own accord. The jury were asked whether the malady took her from 
day to day, or only at times, and it was said that it was only at times, where- 
fore her chattels were forfeited.” FirzHERBERT, ABRIDGEMENT, CORONE 324, 3 Edw. 
III (1330). See also id. at 412, 8 Edw. II (1314). 

127 “ Presentment was made that one being insane stabbed himself with his own 
knife. Recovering his sanity, he received the rites of the Church, and then died 
by reason of his self-inflicted wound. There is no confiscation of his chattels.” 
1 SELDEN Society, Eyre or Kent, 6 & 7 Epw. II (1313-14) 81. See also Firz- 
HERBERT, ABRIDGEMENT, FORFEITURE, 33, 12 Hen. III (1228); id., Corone 244, 22 
Edw. III. 

128 Y,. B. Mich. 21 Hen. VII, pl. 16 (1505). “A man was arraigned for the 
murder of an infant. And it was found that at the time of the murder the felon 
was of unsound memory (de non saine memoire). Wherefore it was adjudged 
that he go free.” Fitzherbert says, “ He who is of unsound memory hath not any 
manner of discretion; for if he kill a man it shall not be felony, nor murder, nor 
he shall not forfeit his lands or goods for the same, because it appeareth that he 
hath not discretion; for if he had discretion he should be hanged for the same, as 
an infant who is of the age of discretion, who committeth murder or felony shall 
be hanged for the same.” NaturRA BREvIUM (1534) 202. 

129 Coke repeats Bracton’s definition in Beverley’s Case, 4 Co. 124b (1603), in 
the following language: “ The punishment of a man who is deprived of reason and 
understanding cannot be an example to others. No felony or murder can be com- 
mitted without a felonious intent and purpose; . . . but furiosus non intelligit quid 
agit, et animo et ratione caret, et non multum distat a brutis as Bracton saith, and 
therefore he cannot have a felonious intent.” This definition is really compounded 
from two separate statements made by Bracton. See Dre LecrBus 100, 420b. 
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how old he is.” **° Hale, evidently seeking to assimilate the de- 
fense of insanity to that of infancy on the basis of lack of mens rea, 
writes, ‘Such a person as labouring under melancholy distempers 
hath yet ordinarily as great understanding, as ordinarily a child of 
fourteen years hath, is such a person as may be guilty of treason or 
felony.” *** Hale thus assumes that the criminal irresponsibility 
of the insane person can be gauged by the same measuring rod as 
the criminal irresponsibility of the child. But the attempt breaks 
down in practice; for in reality the sane immature mind is quite 
incommensurable with the insane mature mind.**? Consequently, 
Hale’s test fails to take foothold in the developing law.*** The 
eighteenth century harks back strongly to the old ethical basis of 
criminal responsibility and makes the test one of capacity to intend 
evil. Could the defendant at the time of the offense “ distinguish 
good from evil ”? *** 

Under the influence of the answers of the Judges to the House 
of Lords in M’Naghten’s Case*** in 1843, the eighteenth century 
good-and-evil test passes into the nineteenth century right-and- 
wrong test, to which some American states have added the irre- 
sistible impulse test.**® 

‘Curiously enough, with the recent development of intelligence 





130 NatuRA BREvIUM (1534) 233b. It should be noted, however, that this 
definition is for the purpose of determining, not criminal responsibility, but when 
the king may take over an idiot’s goods. 

181 y HALE, PLEAS OF THE CROWN 30. 

182 “The one is healthy immaturity, the other diseased maturity and between 
these there is no sort of resemblance.” 2 STEPHEN, op. cit. supra note 79, at 
150-51. 

188 But individual courts still sometimes seek to apply the child-of-fourteen 
test and echo Hale’s words. See, e.g., Tracy, J., in Arnold’s Case, 16 How. St. Tr. 
695, 764 (1724); Seymour, J., in State v. Richards, 39 Conn. 591, 594 (1873), 
where he says, “I am inclined to recommend Lord Hale’s rule to your adoption.” 

184 See Arnold’s Case, supra note 133; Earl Ferrers’ Case, 19 How. St. Tr. 
885, 948 (1760); Bellingham’s Case in 1 Cottinson, Lunacy (1812) 636. In the 
latter case Mansfield, C. J., said (p. 673), “The single question was whether 
when he committed the offense charged upon him, he had sufficient understanding 
to distinguish good from evil, right from wrong, and that murder was a crime 
not only against the law of God, but against the law of his country.” 

135 yo Clark & Fin. 200 (1843). 

136 Did “ the accused at the time of doing the act know the difference between 
right and wrong”? Id. at 210. As to which states adopt and which reject the 
irresistible impulse test, see GLUECK, MENTAL DisoRDER AND THE CRIMINAL LAW 
(1925) 267-73. 
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tests and the vogue for ascertaining mental age as distinct from 
years of life, some have even in modern times fallen into the error 
of Lord Hale, seeking to use the same measuring rod for insanity 
as for infancy.’*’ Fortunately the courts have generally rejected 
any such test.*** As was said in Commonwealth v. Stewart, 


“Criminal responsibility [under the defense of insanity] does not de- 
pend upon the mental age of the defendant nor upon the question 
whether the mind of the prisoner is above or below that of the ideal or 
of the average or of the normal man, but upon the question, whether the 
defendant knows the difference between right and wrong, can under- 
stand the relation which he bears to others and which others bear to him, 
and has knowledge of the nature of his act so as to be able to perceive 
its true character and consequences to himself and to others.” **® 


In other words, modern courts squarely hold that the guilty mind 
which must be proved to convict one suffering with mental disease 
is quite different from the guilty mind which must be proved to 
convict a child under fourteen. 

Infancy. Although the criminal mind of a child differs in 
kind from the criminal mind of one mentally diseased, tender 


years may serve equally with mental disease to negative blame- 
worthiness. However harsh the ancient law regarding infancy 
may have been,’*® tender years had become recognized by the 





187 See, e.g., State v. Kelsie, 93 Vt. 450, 108 Atl. 391 (1919) (defendant, nearly 
thirty-four years of age, shown to have the mentality of a child of only eight); 
State v. Richards, 39 Conn. 591 (1873) (where Lord Hale’s test is adopted with 
modifications) . 

188 See Commonwealth v. Stewart, 255 Mass. 9, 151 N. E. 74 (1926); State v. 
Schilling, 95 N. J. L. 145, 112 Atl. 400 (1920) ; Clark v. State, 156 N. E. 219 (Ohio 
App. 1926) ; Commonwealth v. Trippi, 268 Mass. 227, 167 N. E. 354 (1929) (mental 
age of thirteen held no defense). 139 Supra note 138, at 13, 151 N. E. at 74-75. 

140 During the early eleventh century the laws of King Cnute recited that 
“it was ere this, that the child which lay in the cradle, though it had never 
tasted meat, was held by the covetous to be equally guilty, as if it had discretion. 
But henceforth I most strenuously forbid it, and also very many things that are 
very hateful to God.” Laws or Kino CnvutE c. 77 in 1 THORPE, op. cit. supra note 
26, at 419. An earlier law of King Ine, who reigned in the seventh century, provides 
that if a man steal “ with the knowledge of all his household, let them all go 
into slavery. A boy of ten years may be privy to a theft.” Laws or Ine c. 7 in 
1 THorPE, op. cit. supra note 26, at 107. Compare the NorTHUMBERLAND ASSIZE 
Rotts 323, where it is stated that “Reginald aged four by misadventure slew 
Robert aged two; the justices granted that he might have his life and members 
because of his tender age.” 
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beginning of the fourteenth century as a valid defense, and the 
basis of the defense seems to have been the lack of a guilty mind. 
Children under seven were freed from criminal responsibility 
because courts presumed them incapable of exercising an under- 
standing discretion and hence unable to possess a criminal in- 
tent.*** In the cases of greatest difficulty, however, where the 
defendant stood between childhood and maturity, judges even 
this early were making criminal liability depend upon whether 
or not the defendant in fact possessed a guilty state of mind. We 
catch a glimpse of what was going on in an interesting case de- 
cided in 1313-14, when Spigurnel, J., sentencing as guilty a lad of 
eighteen arraigned for felony, said, 


“ A lad of eleven was once found guilty before me of having stolen 
certain chattels and of having killed a child. Now he carried the dead 
body of the child into a close and hid it under some cabbages; and the 
fact that, after having killed the child, he also hid its body was taken 
as evidence of his heinous malice, and he was condemned. So in this 
case, this lad has committed this felony entirely of his own conception, 
without any suggestion from his parents; and he must suffer judg- 
ment.” +4? 


In other words, the guilt of an infant was made dependent upon 
a mental element; malitia supplet aetatem.'* 





141 “ An infant under the age of seven years, though he be convicted of felony, 
shall go free of judgment, because he knoweth not of good and evil; but after 
that said age, he shall have, etc.” 1 Se~pEN Society, Eyre or Kent, 6 & 7 Epw. 
II, 109 (1313-14). In 1302 in a trial for homicide one of the defendants was said 
to be not twelve years old. Spigurnel, J., thereupon declared, “If he had done 
the deed before his age of seven years, he should not suffer judgment; but if before 
his age of twelve years, he had done any other deed not involving the loss of life 
or limb and against the peace, he should not answer, because before that age he is 
not with the peace... .” Y.B. 30 & 31 Edw. 1 (Horwood transl. 1863) 510. Be- 
fore the age of twelve a boy would not be a member of a tithing. There is, never- 
theless, in the Register of Writs, f. 309b, a precedent of a pardon granted to a child 
under seven, indicted for homicide. See 1 Hate, PLEAS or THE CROWN 27 n.(e). 

142 y SecpEN Socrety, Eyre or Kent, 6 & 7 Edw. II, 148 (1313-14). See also 
FIrzHERBERT, ABRIDGEMENT CoRONE 118. 

143 See also 12 Lib. Ass. f. 37, pl. 30. “ Alice de W. who was of the age of 
thirteen years was burned by judgment because she had killed her mistress, and 
therefore this was adjudged treason, etc. And it was said that according to the 
ancient law no one within age will be hung, nor suffer a judgment of life nor of 
member, etc. But before Spigurnel, J., it was found that a child within age killed 
his companion, and afterwards hid himself, and he was presently hanged; for he 
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By the sixteenth century the law of infancy had taken definite 
form. An infant’s guilt depended upon his mental state; but in 
a day when the defendant accused of felony was not allowed to 
take the stand, the determination of his mental capacity and dis- 
cretion was naturally sought through legal presumptions and 
through the consequent drawing of somewhat arbitrary age lines 
when infants would be conclusively presumed to possess or to 
lack the necessary “ discretion.” Fitzherbert in his Natura Bre- 
vium, published in 1534, declared that “an infant of the age of 
fourteen years hath discretion, as hath been adjudged at such age, 
and if he at such age commit felony, he shall be hanged for the 
same.” *** Conversely, in the case of Reniger v. Fogossa, it is 
said, ‘If an infant of tender age kills a man, it shall not be 
felony, because he has not discretion nor understanding; for 
which reason the law imputes it to his ignorance, which is natural 
to every one at that age and so there is no fault in him. . . .” ** 





said that because [the child] hid himself he could distinguish between good and 
evil. Quia malicia supplet aetatem, etc.” Ibid.’ The same case will be found in 
FITZHERBERT, ABRIDGEMENT, CORONE pl. 170. 

What the fifteenth century judges meant when they talked about the guilty mind 
or “ discretion ” which must be proved to convict an infant is illustrated by a case 
decided in 1487. “ Another matter was that an infant within the age of nine 
years killed an infant of nine years and confesses the felony; and also it was found 
that after he had killed him, he hid the body and also the blood which had been 
shed on him, and he excused [the blood on his clothes] and said that it was from 
his nose. And they held that he should be hung, etc. And Fairfax, said that it 
had been said by Sir John Fortescue, that the reason why one is hanged for murder 
is for an example to other men, that they should avoid [such misdeeds]; but if 
an infant or man lacking discretion kill a man, he should not be hung, for no person 
of their discretion would take an example from him.” Y. B. Hil. 3 Hen. VII, f. 1, 
pl. 4 (1488). The following note in Fitzherbert’s Abridgement doubtless refers to 
the same case: “that an infant of nine years killed another; and it was adjudged 
that he be hung because malitia supplet aetatem; but later they respited the execu- 
tion so that he might have his pardon. .. .” Corone 57. See also Y. B. Mich. 
3 Hen. VII, pl. 8 (1488), Coroner 51, where it is stated that “ the Recorder of Lon- 
don showed how an infant between the age of ten and twelve years was indicted 
for murder, and he was questioned about this; and he said that he kept sheep with 
him who is dead, and a quarrel arose between them, wherefor he struck him on the 
head, and then in the chest and then on different parts of the body until he was 
dead; and then he dragged the body into the corn. And the justices because of his 
tender age and because he told of the matter in full, respited the judgment; and 
several of the justices said he was worthy of death.” Compare also the Note in 
Y. B. Pasch. 25 Edw. III, f. 85, pl. 28 (1350), and Y. B. Mich. 35 Hen. VI, f. 11, pl. 
18 (1456). 144 See NATURA Brevium (7th ed. 1730) 202, 466D. 

145 Plowd. 1, 19 (1550). 
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In 1629 a boy of eight was found guilty of burning two barns 
“ and it appearing upon examination that he had malice, revenge, 
craft, and cunning, he had judgment to be hanged, and was 
hanged accordingly.” **° 

Finally, by the second half of the seventeenth century when 
Hale wrote his Pleas of the Crown, the precise age lines known to 
modern law when “ discretion” will be conclusively presumed 
to be present or absent were well established. 


“Tf an infant within age be infra etatem infantie, viz. seven years old, 
he cannot be guilty of felony, whatever circumstances proving discre- 
tion may appear; for ex presumptione juris he cannot have discretion 
and no averment shall be received against that presumption.” **7 “It 
is clear that an infant above fourteen and under twenty-one is equally 
subject to capital punishments, as well as others of full age; :for it is 
presumptio juris that after fourteen years they are doli capaces, and 
can discern between good and evil.” **8 


As to infants between seven and fourteen, although such are 


“not prima facie presumed to be doli capax, . . . if it appear to the 
court and jury that he was doli capax, and could discern between good 
and evil at the time of the offense committed, he may be con- 
victed. . . .” 14° “ But in cases of this nature it is necessary that very 
strong and pregnant evidence ought to be to convict one of that age, and 
to make it appear that he understood what he did.” **° 


Since Hale’s day the law has not departed from these age lines. 
Most of the later developments have concerned the problem of 
exactly what mental state must be proved to convict a child be- 
tween seven and fourteen years old. 





146 See 1 HALE, PLEAS OF THE CROWN 25 n.(u). 

147 Jd. at 27-28. 

148 Jd. at 25. Hale goes on to say, “ Experience makes us know that every day 
murders, bloodsheds, burglaries, larcenies, burning of houses, rapes, clipping and 
counterfeiting of money are committed by youths above fourteen and under twenty- 
one; and if they should have impunity by the privilege of such their minority, no 
man’s life or estate could be safe.” Ibid. 

149 Jd. at 26. Hale divides those between seven and fourteen into two groups 
separated by the age line of twelve. Little real distinction seems to attach to his 
division, however, except that in the younger group conviction shall be only upon 
“very strong and pregnant evidence.” 

150 Jd. at 27. 
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Compulsion. The growing emphasis on the mental element 
in crime was also manifested by another class of cases where a 
free exercise of a normal intelligence could not be shown. If 
the defendant could prove that he acted under duress, he could 
not be said to have a mens rea; thus compulsion came to be a 
well-recognized defense. As early as the fourteenth century the 
fact that criminal acts had been committed under fear of death 
at the command of rebels seems to have been recognized as a 
good defense against treason.** During the reign of Henry V, 
those who had furnished victuals to Sir John Oldcastle and his 
accomplices, then in rebellion, were acquitted by judgment of the 
court because it was found to be done pro timore mortis et quod 
recesserunt quam cito potuerunt.*® Bacon in his Maxims sets 
forth necessitas as a recognized defense.*** The law concerning 
compulsion has lived on with little change down to our own day.*™* 
It is a defense rarely used **° and its outlines are not yet settled 
with precision. It rests essentially upon the lack of any guilty 
mind; for if a defendant through fear of death or grievous bodily 
harm is forced to choose a given course of conduct not involving 
the taking of life he can not be said to have a blameworthy mind. 
But the defendant who chooses to take an innocent life to save 
his own does manifest a guilty mind, and the courts hold that 
such a man can be convicted.*** 

Coercion. Similarly, although in Bracton’s day the wife act- 
ing under the command of her husband and stealing with him 





151 See 1 HALE, PLEAS OF THE CROWN 49, citing 21 Edw. III, Mich. Coram Rege 
Rot. roz, Linc. See also 14 Edw. II, Mich. B. R. Rot. 60, cited in 1 HALE, of. cit. 
supra, at 56-58. 

152 See Mich. 7 Hen. V, Coram Rege Rot. 20, Heref., cited in 1 HALE, PLEAS oF 
THE CROWN 50. 

153 See Maxims, Reg. 5. ‘“ The law chargeth no man with default where the 
act is compulsory, and not voluntary, and where there is not a consent and election; 
and therefore if either there be an impossibility for a man to do otherwise, or so 
great a perturbation of the judgment and reason as in presumption of law man’s 
nature cannot overcome, such necessity carrieth a privilege in itself.” Ibid. 

154 See M’Growther’s Case, Fost. C. L. 13 (1746); Rex v. Crutchley, 5 C. & P. 
133 (1831); People v. Merhige, 212 Mich. 601, 180 N. W. 418 (1920). 

155 See 2 STEPHEN, Op. cit. supra note 79, at 106. 

156 Arp v. State, 97 Ala. 5, 12 So. 301 (1892) ; People v. Martin, 13 Cal. App. 96, 
108 Pac. 1034 (1910) ; State v. Nargashian, 26 R. I. 299, 58 Atl. 953 (1904) ; Queen 
v. Dudley & Stephens, 14 Q. B. D. 273 (1884). 
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was equally liable with him,**’ it was held as early as the time of 
Edward III, that a wife who acted under the coercion of her 
husband could avoid criminal responsibility by proving the coer- 
cion.*** The law concerning this defense had rather a curious 
development, due doubtless to the fact that as time went on an 
ever-growing circle of men could avoid the death penalty for 
clergyable felonies by pleading benefit of clergy, whereas women 
until the end of the seventeenth century had no such defense.*” 
As a result courts allowed the defense of coercion in the case of 
married women with far greater indulgence than the defense of 
compulsion in cases of rebellion or duress; no threat of death 
or serious bodily harm need be shown, and the mere acting in 
the presence of the husband of itself raised a presumption of 
coercion. The defense assumed such generous outlines in various 
prosecutions for larcenies that it could not be allowed in cases 
of treason or murder (which were non-clergyable offenses), and 
probably not in cases of robbery. In 1664 it was extended to a 
case of burglary." Today the married woman’s defense of co- 





157 BracTon, De Lecisus 151b. “ Likewise, what will it be if the wife be an 
accomplice with the husband or has confessed that she has given counsel and aid to 
her husband. Shall they not both be liable? . . . The woman ought not therefore 
in every case to be set free, on account of her counsel, aid and consent; just as they 
share in the crime, so they will share in the punishment. And although she is 
bound to obey her husband, nevertheless in the more violent acts or robberies she 
ought not to obey him.” Ibid. 

158 27 Lib. Ass. f. 137, pl. 40 (1353). “A woman was arraigned for that she 
had feloniously stolen two shillings’ worth of bread; and she said that she did it 
by the command of him who was her husband at that time. And the Justices did 
not wish to hang (the prendre of later editions is a mistake for pendre: see the 
J. Rastell edition of 1529) her on her confession out of pity, but took an inquest; 
by which it was found that she did it under coercion from her husband in spite 
of herself (maugre le soe) ; wherefore she was then acquitted; and it was said that 
[what was done] under the command of the husband without other coercion would 
be no sort of felony.” In Brooke’s Abridgement, the report of the case adds: 
“the reason being that the law takes it for granted that the woman who is under 
the potestas of the man, does not dare to speak against her husband.” Brooke, 
ABRIDGEMENT, CoRONE (1568) 108. The case is also briefly reported in FirzHeEr- 
BERT, ABRIDGEMENT, CORONE 199. See also id. 160; STAUNFORD, PLEAS OF THE 
Crown 26. 

159 See 1 Hare, PLEAS OF THE CROWN 46; 2 STEPHEN, op. cit. supra note 79, 
at 106; Kidd’s note to 4 Br. Comm. *28 (Jones ed. 2195, n.7.) 

160 Kelyng 31. “If a man and his wife go both together to commit a burglary, 
and both of them break a house in the night, and enter and steal goods . . . it is 
no felony in the wife; for the wife being together with the husband in the act, the 
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ercion bears little relationship to the defense of compulsion, 
although both were originally evolved from the same general 
principle that without a free exercise of choice one can not be 
said to have a guilty mind. As modern decisions make very clear, 
the circumstances required to prove a guilty mind on the part of 
a married woman are vastly different from those necessary to 
prove a guilty mind on the part of one acting under duress.*” 

Intoxication. In the case of drunkenness conflicting principles 
come into play. Intoxication may be sufficiently gross to nega- 
tive the existence of a guilty mind and, as such, to excuse from 
moral blameworthiness. But, on the other hand, the act of get- 
ting drunk may of itself be considered morally blameworthy. 
It was for this reason that, in a day when criminal liability 
strongly connoted moral delinquency, the absence of an evil in- 
tent caused by intoxication was not allowed as a defense against 
criminal liability.*°* Only after criminality had lost something 
of its strong, early flavor of moral delinquency did intoxication 
come to be recognized as a possible defense because it nega- 
tived some requisite mental element, and then only under ex- 
ceptional circumstances. 

“Tf a mad man commit a felony,” writes Bacon,’® “he shall 
not lose his life for it, because his infirmity came by the act of 
God; but if a drunken man commit a felony, he shall not be ex- 
cused because his imperfection came by his own default.” *** Coke 





law supposeth the wife doth it by coercion of the husband, and so it is in all 
larcenies; but as to murder, if husband and wife both join in it, they are both 
equally guilty.” Ibid. 

161 In the former case any sort of actual duress seems to be sufficient, and the 
mere presence of the husband raises a legal presumption of such duress. In the 
latter, apparently no duress will be sufficient except “a well-grounded apprehension 
of death or serious bodily harm.” People v. Merhige, 212 Mich. 601, 180 N. W. 
418 (1920). 

162 The old reason still lives on. ‘“ The reason why ordinary drunkenness is no 
excuse for crime is that the offender did wrong in getting drunk.” 2 STEPHEN, 
op. cit. supra note 79, at 165. 

163 Joc. cit. supra note 153. 

164 The sixteenth century law will also be found stated in the case of Reniger v. 
Fogossa, Plowd. 1, 19 (1550): “ But where a man breaks the words of the law by 
voluntary ignorance, there he shall not be excused. As if a person that is drunk 
kills another, this shall be felony, and he shall be hanged for it, and yet he did it 
through ignorance, for when he was drunk he had no understanding nor memory; 
but inasmuch as that ignorance was occasioned by nis own act and folly, and he 
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in his report of Beverley’s Case*®* says, “ Although he who is 
drunk is for the time non compos mentis, yet his drunkenness does 
not extenuate his act or offense, nor turn to his avail; but it is 
a great offense in itself, and therefore aggravates his offense, and 
doth not derogate from the act which he did during that time, 
and that as well in cases touching his life, his lands, his goods, as 
any other thing that concerns him.” MHale**’ and Hawkins *” 
repeat the same doctrine, which continues as the law down to 
the present day. It is only within fairly modern times, with the 
growing realization that criminal liability is to be sharply dif- 
ferentiated from moral delinquency, that intoxication has been 
allowed as an indirect defense insofar as it negatives the exist- 
ence of a specific intent required for certain crimes.*®* 

Mistake of fact. The necessity of a mens rea to establish 
criminal responsibility is perhaps most clearly emphasized by 
cases where the defendant acts under a reasonable mistake of 
fact in such a way that, had his erroneous supposition been true, 
he would be guilty of no crime. Courts do not seem to have 
formulated mistake of fact as a recognized general defense until 
well into the seventeenth century. But long before that — in fact 
ever since the days when criminal responsibility became linked 
with moral delinquency — cases arose where the defendant, acting 
quite innocently upon some reasonable or unavoidable mistake 
of fact, caused death and yet escaped conviction.*® As early as 





might have avoided it, he shall not be privileged thereby. And Aristotle says that 
such a man deserves double punishment because he has doubly offended, viz. in 
being drunk to the evil example of others and in committing the crime of homicide.” 
Double punishment is advocated by some of the civilians, such as Bartholinus and 
others. Compare 1 HALE, PLEAS OF THE CROWN 32, n.(h). 

165 Co. 125a. See also Coke’s gossiping remarks about drunkenness in THIRD 
INSTITUTE 200. 

166 See 1 Hate, PLEAS OF THE CROWN 32: “ By the laws of England such a 
person i.e., one intoxicated, shall have no privilege by this voluntary contracted 
madness, but shall have the same judgment as if he were in his right senses.” 

167 See 1 HAWKINS, PLEAS OF THE CROWN 3: “And he who is guilty of any 
crime whatever through his voluntary drunkenness, shall be punished for it as much 
as if he had been sober.” 

168 See, e.g., Hopt v. People, 104 U. S. 631 (1881) (murder); State v. Johnson, 
40 Conn. 136 (1873) (murder) ; Simpson v. State, 81 Fla. 292, 87 So. 920 (1921) 
(breaking and entering with intent to commit rape) ; People v. Jones, 263 IIl. 564, 
105 N. E. 744 (1914) (burglary) ; People v. Walker, 38 Mich. 156 (1878) (larceny) ; 
Regina v. Doody, 6 Cox C. C. 463 (1854) (attempt). 

169 Indeed, with respect to those felonies inherently involving a mental element, 
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the time of Edward IV, we have the record of the case of Sir 
William Hawksworth, who, weary of his own life, commanded 
his parker to shoot the next trespasser he met in his park who 
would not stand nor speak. In the night he entered his park, 
and upon refusing to stand or speak he was shot and killed by the 
parker. Although the latter was acquitted, it was not upon the 
ground of a reasonable mistake of fact, but under the statute of 
Malefactores in parcis*® which authorized parkers to kill tres- 
passers in parks refusing to yield or stand.’ A similar case is 
cited by Hale, where a master seeking to guard his cornfield 
against the depradations of deer set his servant to watch in the 
night with a charged gun, ordering him to shoot whenever he 
heard anything rush into the standing corn. The master stand- 
ing in another corner of the field rushed into the corn and the 
servant 


“ according to his master’s direction shot and killed his master. . . . It 
was agreed on all hands, this was neither petit treason, nor murder, but 
whether it were simple homicide, or per infortunium, was a great diffi- 
culty: First, the shooting was lawful when the deer came into the 
corn; . . . again the error of the servant was caused by the master’s 
direction, and his own act; but if it had been a stranger that had been 
killed, it had been homicide, and not misadventure;: on the other side, 
the servant was to have taken more care . . . ; and therefore for the 
omission of due diligence, and better inspection, before he adventured 
to shoot, it might amount to manslaughter, and so be capital; and 
this seems to be the truer opinion.” **? 


The case is interesting, not only as an early recognition of the 
modern doctrine of criminal negligence, but also because of the 
dictum that had there been no negligence the servant would have 
been guilty in spite of his innocent mistake unless the mistake 
were caused by the victim. There seems to have been at that 
time no well-recognized general doctrine that a reasonable mis- 





mistake goes back to very early days. Britton excepts from liability for burglary 
“those who enter into any tenement of seisin in respect of some right which they 
think they have.” Britton, loc. cit. supra note 105. This would seem, however, 
to refer to a mistake of law. Compare Bracton, Note Boox (Maitland’s ed. 1887) 
pl. 496. 

170 21 Epw. I (1293). 

171 The case is set forth in 1 Hate, PLEAs OF THE CROWN 40. 

172 [bid.; cf. also id. at 476. 
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take of fact, by negativing the existence of the requisite mens rea, 
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frees the defendant from criminal responsibility.‘** Hale classi- 
fies the defense in both the foregoing cases under a killing by 
“ casualty and misfortune.” 

The modern doctrine of mistake or ignorance of fact is built 
largely upon Levett’s Case,\"* decided in 1638. In this case the 
defendant, reasonably but erroneously supposing that Frances 
Freeman, an intruder in his house in the night, was a burglar, 
killed her with a thrust of his rapier. The court resolved it was 
not manslaughter, for the defendant “ did it ignorantly without in- 
tention of hurt to the said Frances.” After this decision courts 
evolved the important well-recognized doctrine that one acting 
under a reasonable mistake of fact is not criminally liable if, had 
his erroneous supposition been true, he would not have been liable. 


VI. GENERAL CONCLUSIONS 


A study of the historical development of the mental requisites 
of crime leads to certain inescapable conclusions. In the first 
place, it seems clear that mens rea, the mental factor necessary to 
prove criminality, has no fixed continuing meaning. The concep- 
tion of mens rea has varied with the changing underlying concep- 
tions and objectives of criminal justice. At the beginning when 
the object of criminal administration was to restrict and supplant 
the blood feud, the mental factor was of importance insofar as it 
determined the provocative nature of the offense; a malicious 
burning of another’s dwelling house being far more provocative 
than an accidental one, judges must distinguish between mali- 
cious and accidental burnings. Under the dominating influence 
of the canon law and the penitential books the underlying ob- 





















178 But compare the Doctor and Student Dialogues, published in 1518, where it 
is said, “ Ignorance of the law (though it be invincible) doth not excuse as to the 
law but in few cases; for every man is bound at his peril to take knowledge what 
the law of the realm is, as well the law made by statute as the common law. But 
ignorance of the deed, which may be called the ignorance of the truth of the deed, 
may excuse in many cases.” Dialogue II, c. 46. 

174 Cro. Car. 538. The case is recited by Jones, J., rendering the opinion in 
Cook’s Case, id. 537. It is repeated by Hale in his chapter “ concerning Ignorance, 
and how far it prevails to excuse,” and in his chapter on “ chance-medley or 
killing per infortunium.” 1 Hate, PLEAS OF THE CROWN 42, 474. It is also re- 
peated in 1 East, PLEAS OF THE CROWN (1803) 274. 
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jective of criminal justice gradually came to be the punishment 
of evil-doing; as a result the mental factors necessary for criminal- 
ity were based upon a mind bent on evil-doing in the sense of 
moral wrong. Our modern objective tends more and more in the 
direction, not of awarding adequate punishment for moral wrong- 
doing, but of protecting social and public interests. To the extent 
that this objective prevails, the mental element requisite for 
criminality, if not altogether dispensed with,’”* is coming to mean, 
not so much a mind bent on evil-doing as an intent to do that 
which unduly endangers social or public interests.**® As the 
underlying objective of criminal administration has almost uncon- 
sciously shifted, and is shifting, the basis of the requisite mens rea 
has imperceptibly shifted, lending a change to the flavor, if not 
to the actual content, of the criminal state of mind which must be 
proved to convict. 

Of course, established legal formulze and recognized doctrines 
continue. No abrupt changes are discernible. We still con- 
vict for cases of malicious houseburning and not for purely acci- 
dental ones. But every change in the underlying objective colors 
the application of the old doctrines and leads to gradual modifi- 
cation. Although we convict for “ malicious” burnings, “ mal- 
ice” in such cases no longer means the intent to injure in a feud- 
provoking way, nor does it any longer mean general malevolence 
or a mind bent upon evil. It has acquired a technical signification. 
Today it means simply a narrow specific intent to burn a house oc- 
cupied as a dwelling; the motive may be entirely free from malevo- 
lence or desire to injure.’ 

But although courts do not, because of a changed objective in 
the law, throw over old precedents and former lines of decisions 





175 We are moving so fast in this direction that for an increasing number of 
modern statutory offenses courts are today convicting without proof of any mens 
rea at all. This subject is to be dealt with in a later paper. 

176 Although this is the modern tendency, it is not meant to suggest that we 
have reached a point where the mental element necessary for conviction is or can 
be completely divorced from ethical concepts. In the last analysis criminality 
always has been and always will be inseparably connected with and dependent upon 
ethical concepts. Illustrations lie on every hand. The common setting off of first 
degree from second degree murder often depends upon proof of acts which reveal 
a thoroughly depraved state of mind and the same is true of other felonies. What 
is meant is, that in the formulation of new doctrines there is noticeable a shift of 
emphasis and a changed direction. 177 See p. 1003, supra. 
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wholesale, something of the altered flavor in the meaning of mens 
rea can be sensed in certain decisions betraying new trends of 
thought. For instance, under the older view, when the object of 
criminal administration was conceived to be the awarding of pun- 
ishment in accordance with moral deserts, it seemed clear to 
English judges that the parent who refused to summon medical 
help for his dying child because he honestly and sincerely believed 
that prayer or other form of treatment was more efficacious should 
not be convicted. With the growing sense that the object of 
criminal administration is to protect social and public interests, 
however, certain courts confronted for the first time with this 
situation are beginning to reach a directly opposite .conclusion, 
holding such parents guilty of manslaughter.**® Social and pub- 
lic interests require protection from those with dangerous and 
peculiar idiosyncrasies as well as from those with evil designs. 
The tide of law seems to be distinctly setting in this latter direc- 
tion.**° The Indian who is posted as a sentry to guard an en- 





178 Regina v. Wagstaffe, 10 Cox C. C. 530 (1868); Regina v. Hines, 13 Cox 
C. C. 114n. 

179 Commonwealth v. Breth, 44 Pa. Co. Ct. 56 (1915) ; Rex v. Brooks, 9 B. C. 
13, 1 B. R. C. 725 (1902). See also People v. Pierson, 176 N. Y. 201, 68 N. E. 243 
(1903). 

It is clear that mens rea means something quite distinct from mere immorality of 
motive. An act performed for a laudable or even religious motive may constitute 
a crime, just as an act performed for a depraved or immoral purpose may not con- 
stitute a crime. The Mormon who marries a second wife during the lifetime of 
his first (Reynolds v. United States, 98 U.S. 145 (1878) ), or the devout believer who 
opens the grave of his mother buried in a dissenter’s burying ground so that he 
may have her buried in holy ground (Regina v. Sharpe, 7 Cox C. C. 214 (1857)) 
may be actuated by the highest religious or ethical motives; certainly neither intends 
to commit any moral wrong. But as they intend acts which unduly endanger social 
interests they have a mens rea and should be convicted. See also Davis v. Beason, 
133 U. S..333 (1890); Long v. State, 192 Ind. 524, 137 N. E. 49 (1922) 
(defendant in entering into second marriage believed he was obeying command of a 
higher power) ; State v. White, 64 N. H. 48, 5 Atl. 828 (1886) (Salvation Army 
beating drums in street); United States v. Harmon, 45 Fed. 414 (D. Kan. 1891) 
(mailing obscene publications for purpose of correcting certain sexual abuses) ; 
Commonwealth v. Has, 122 Mass. 40 (1877) (violation of Sunday law by one who 
conscientiously believed that the seventh day should be observed as the Sabbath). 

180-England has now reached this result by statute. See 31 & 32 VICT. Cc. 137, 
§ 37 (1869), which was repealed and reénacted by 57 & 58 Vict. c. 41 (1894). 
Under this legislation English courts now convict for manslaughter. See Queen v. 
Downes, L. R. 1 Q. B. D. 25, 13 Cox C. C. 111 (1875) ; Regina v. Senior, 19 Cox 
C. C. 219 (1898). 
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campment and who shoots at an escaping figure which he honestly 
supposes to be an evil spirit seeking to do harm, and thereby kills 
a man, would probably not have been convicted a hundred years 
ago when the conception of mens rea was based largely on moral 
blameworthiness; today he is held liable for manslaughter.*** In- 
deed, the strong current of modern decisions toward applying in 
the criminal law an objective standard, to which all must measure 
up at their peril,’*’ in place of the older subjective standard, under 
which defendants are punishable only for failing to measure up to 
their own capacities, is only another manifestation of the same 
trend of the criminal law.*** Certain it is that in modern times 
we have moved far from the old fourteenth century conception of 
mens rea as a mind bent on moral wrongdoing. 

In the second place, it is equally clear that whatever the early 
conception of mens rea may have been, as the law grew the requi- 
site mental elements of the various felonies developed along dif- 
ferent lines to meet exigencies and social needs which varied with 
each felony. The original requirement of an underlying evil 
motive derived from the canonists’ conception of moral guilt came 


to be supplanted by the requirement of specific forms of intent 
evolved separately for each particular felony. In this way the 
criminal law seems to have progressed from motive to intent.’** 





181 Regina v. Machekequonabe, 28 Ont. Rep. 309 (1897). 

182 See, e.g., Commonwealth v. Pierce, 138 Mass. 165 (1884). 

183 See Hotmes, THE Common Law 50-51: “ [The standards enforced by the 
criminal Jaw] are not only external, . . . but they are of general application. They 
do not merely require that every man should get as near as he can to the best con- 
duct possible for him. They require him at his own peril to come up to a certain 
height. They take no account of incapacities, unless the weakness is so marked as to 
fall into well-known exceptions, such as infancy or madness. They assume that 
every man is as able as every other to behave as they command. If they fall on 
any one class harder than on another, it is on the weakest. For it is precisely to 
those who are most likely to err by temperament, ignorance, or folly, that the 
threats of the law are the most dangerous.” 

184 For instance, as suggested above, the malitia required for arson in the early 
days referred clearly to the malevolence of the motive; today the mental require- 
ment has narrowed down to the intent to burn another’s house unlawfully, ir- 
respective of the motive. Similarly, the underlying evil design which first set off 
non-clergyable killings from clergyable ones, known as “ malice,” originally meant 
little more than general malevolence. But the meaning attached to “ malice afore- 
thought ” today is no longer an underlying evil motive, but the specific immediate 
intent, it may be to kill, or it may be not to kill or even to injure, but to do some 
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As a result the mental requisites for each felony came to differ 
widely from those of the others. Constant and never-ending dif- 
ferentiation of apparently similar but essentially dissimilar situa- 
tions is inherent in the growth of law. Insofar as the more precise 
defining of the mental element required for each felony followed 
this constant effort to differentiate right from wrong, it was a 
healthy movement and made for a more predictable and therefore 
less arbitrary law. On the other hand, as law grows to maturity 
there comes a sound tendency to generalize and group together 
highly particularized forms of wrongdoing, a trend strongly 
marked today in the law of torts and rather less so in the law of 
crimes. Effective criminal administration may be greatly ham- 
pered by undue particularization of closely allied crimes. The 
combination of common-law larceny, embezzlement, and false 
pretenses into a single statutory larceny **° has proved highly 
advantageous. The slow progression of the criminal law from 
motive to intent, has constituted, therefore, a healthy growth; 
but one must guard against a too minute particularization which 
runs counter to the modern movement for generalizing and group- 
ing together crimes of the same general nature. 

Since crimes involving a specific intent vary as widely with 
regard to the requisite intent as with the requisite act, it is hardly 
necessary to add that a study of the specific intent required for 
one such crime is of but little assistance in determining the precise 
mental element necessary for another.**® It is hopeless to find any 
general universal concept of mens rea applicable to all such crimes 
alike. Generalizations in this field are dangerous. Even though 
the statutory requirements for a specific intent are laid down for 
two crimes in the same words, not infrequently the meanings to be 
attached to the same word formule differ vastly. 





act with cause to know that it unwarrantably endangers human life, or to commit 
some felony of a kind which is customarily dangerous, or to resist lawful arrest. 

185 See, e.g., Mass. Gen. Laws (1921) c. 266, §30; New York Penat LAW 
§ 1290. 

186 The “ malice ” required for murder in modern law is not even commensurable 
with the “ malice” required, for instance, for arson. So, the highly technical and 
complex meaning evolved for the animus furandi of larceny bears no relation what- 
ever to the mental requisite of burglary, i.e., a specific intent to commit some felony 
within the domus entered. Most common-law felonies have now been defined by 
statutory enactments which often make the divergencies in mental requisites still 
more pronounced. The same is true of common-law and statutory misdemeanors. 
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In the third place, the strong tendency of the early days to 
link criminal liability with moral guilt made it necessary to 
free from punishment those who perhaps satisfied the require- 
ments of specific intent for particular crimes but who, because 
of some personal mental defect or restraint, should not be con- 
victed of any crime. The person who lacked a normal intelli- 
gence because of mental disease, or who lacked discretion because 
of tender years, or who through fear of death lacked the power to 
choose his conduct — all these must escape punishment if crim- 
inality was to be based upon moral guilt. Thus, there developed 
certain well-recognized defenses in criminal law, affecting one’s 
general capacity to commit crime, originally based upon and 
springing from the same lack of a blameworthy mind but, as the 
law developed to meet new needs, becoming more and more dif- 
ferentiated and fixed in arbitrary molds. Hidden mental phe- 
nomena are difficult to prove at best; and in a day when those 
being tried for felony were not allowed to take the stand in their 
own defense, courts were almost compelled to evolve rough and 
ready rules and external tests to determine capacity for criminal 
liability. Thus, in cases of infancy, resort was had to arbitrary 
age lines to assist in the determination of the question of discre- 
tion; in cases of married women, resort was had to a rebuttable 
presumption of law which, if not disproved, allowed an acquittal 
even where no benefit of clergy could be pleaded; in cases of 
insanity an arbitary fixed formula was developed under which the 
task of determining criminal capacity could in effect be handed 
over bodily to a jury, who might be expected to apply to the 
determination rough common sense. The presumptions and ar- 
bitrary rules applicable in cases of infancy would clearly not be 
useful in cases of coverture or insanity, and vice versa. Conse- 
quently there grew up in time very divergent defenses, constitut- 
ing totally unrelated rules and doctrines of substantive law. Each 
of these substantive defenses **’ has its own doctrines and prin- 
ciples; it is quite futile to seek to discover the meaning of mens 





187 The term “ substantive defense” is used to designate a defense afforded by 
the substantive law, now well recognized as such and crystallized as a fixed, inde- 
pendent doctrine, no longer resting upon general principles of “ mens rea.” It is 
not meant to suggest thereby any procedural implications as to burden of proof, or 
the like. 
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rea by any common principle of universal application running 
alike through all the cases. 

In the fourth place, there remains, after subtracting the cases 
involving specific intent as constituent elements of particular 
crimes and the cases involving the mental capacity of particular 
persons, a certain residuum of cases where criminality is absent 
by reason of the general lack of a law-breaking or criminal mind. 
Two distinct groups are clearly recognizable — cases where the 
defendant acts under a reasonable mistake of fact,*** and cases 
where the defendant intends an act constituting only a trivial in- 
fraction of the law which without the defendant’s negligence re- 
sults in death or some serious unintended criminal consequence.** 
The lack of mens rea in these cases developed as a recognized 
defense considerably later than in the specific intent and general 
personal incapacity cases and the law relating to them is still in a 
formative and somewhat unsettled state. In these, as in the other 
cases, the law is slowly building up divergent substantive defenses 
based on mistake of fact, or lack of foreseeability of consequences; 
and hence, in these cases also, it is futile to draw conclusions about 
the general character of mens rea from one defense which will be 
necessarily applicable to the other. 


“In these various ways the law, starting from the idea that a 
mens rea or element of moral guilt is a necessary foundation of criminal 
liability, has so defined and elaborated that idea in reference to vari- 
ous sorts of crimes, that it has come to connote very many different 
shades of guilt in different connections. But, though mens rea has 
thus come to be a very technical conception with different technical 
meanings in different contexts, it has never wholly lost its natural mean- 
ing; and, because its natural meaning has never been wholly lost sight 
of, the necessity for its presence, in some form, has supplied the prin- 
ciple upon which many of the circumstances, which will negative crimi- 
nal liability, are based. These, in their turn, have been so developed 
that they have become the foundation of different bodies of technical 
doctrine; and in these ways a large part of our modern criminal law 
has been developed.” *%° 





188 See Levetts Case, Cro. Car. 538 (1638), discussed p. 1016, supra. 

189 See, e.g., Potter v. State, 162 Ind. 213, 70 N. E. 129 (1904) ; Dixon v. State, 
104 Miss. 410, 61 So. 423 (1913); State v. Horton, 139 N. C. 588, 51 S. E. 945 
(1905) ; State v. Trollinger, 162 N. C. 618, 77 S. E. 957 (1913). 

190 § HOLDSWORTH, Op. cit. supra note 6, at 446. 
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We have now reached a point where we can understand some- 
thing of the realities of the underlying problem of mens rea. In 
view of the long development and widely differing forms of the 
mental element required for conviction in different groups of cases, 
it is manifestly futile to seek to attach to that much abused term 
any single precise meaning. Neither general moral blameworthi- 
ness, nor the intent to do that which provokes general social dis- 
approval, nor the intent to commit some breach of contract or tort 
or crime, nor any other single form of intent will fit all cases. 

Yet the great majority of the leading writers on criminal law 
have sought to analyze mens rea into some single intent or state 
of mind. Blackstone defines it as a “ vicious will.” *** Just what 
constitutes a “ vicious will,” however, no one can say. Bishop, 
so far as one can judge from his strikingly vague statements, 
makes mens rea mean the intent to do what is morally wrong.’®* 
Bouvier, on the other hand, defines mens rea as the “ intention to 
commit a crime.” *°* May leaves one somewhat uncertain whether 





191 “ To make a complete crime, cognizable by human laws, there must be both 
a will and an act. ... Asa vicious will without a vicious act is no civil crime, so, 
on the other hand, an unwarrantable act without a vicious will is no crime at all. So 
that to constitute a crime against human laws, there must be, first, a vicious will, 
and secondly, an unlawful act consequent upon such vicious will.” 4 Br. 
Comm. *21 

192 “ There can be no crime, large or small, without an evil mind. In other 
words, punishment is the sequence of wickedness. . . . It is therefore a principle of 
our legal system, as probably it is of every other, that the essence of an offense is 
the wrongful intent, without which it cannot exist. ... It will be seen that the 
law for its universal rule simply requires the intent to be evil.” 1 BisHop, op. cit. 
supra note 3, §§ 287, 291a. Bishop continues in the same vein: “In the sponta- 
neous judgment which springs from the nature given by God to man, no one deems 
another to deserve punishment for what he did from an upright mind, destitute of 
every form of evil. ... It is, further, the doctrine of the law, superior to all 
others that no man is to be punished as a criminal unless his intent is wrong.” 
$290. “We shall find that some of the specific offences call for a corresponding 
form of evil in the intent, others demand only evil in general, and still others are 
constituted only when two different evil intents combine.” §291a. “Since an 
evil intent is an inseparable element in every crime, any such mistake of facts as, 
happening to one honestly endeavoring to discharge all legal and social duties, shows 
the act to have proceeded from no sort of evil in the mind, takes from it its in- 
dictable quality.” § 303. 

198 y Law Dictionary (roth ed. 1860) sub Intention, § 3, 647: “ Every crime 
must have necessarily two constituent parts, namely, an act forbidden by law, and 
an intention. The act is innocent or guilty just as there was or was not an intention 
to commit a crime.” 
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mens rea means anything or nothing.*** Wharton is equally 
vague.’® Even as careful a writer as Kenny, after attempting to 
analyze the meaning of “ the usual mens rea,” is beguiled into a 
discussion of degrees of mens rea, saying, “‘ A more complex and 
special (and therefore more guilty) state of mind than the usual 
mens rea is required for some particular crimes.” And again, 
“‘ Some less complex and less guilty state of mind than the usual 
mens rea is sometimes by statutory enactment . . . made suffi- 
cient for the mental element in criminal guilt.” *°° Exactly what is 
meant by a “more guilty” and a “less guilty” state of mind, 
Professor Kenny does not make clear. 

Courts and judges are in even worse quagmires of thought. 
The two leading cases in England on the subject are Regina v. 
Prince *** and Regina v. Tolson.'** 

In Regina v. Prince, Brett, J. (later Lord Esher, M. R.) held 
that mens rea means an intent to commit some crimmal offense; 





194 “ Aside from cases of negligence it is ordinarily necessary, in order to render 
a man criminally responsible, that there should be a voluntary act by him that 
the law of crimes forbids. This is often expressed in the proposition that when a 
man does an act that the law thus forbids, the law will presume the existence of 
a criminal intent and so punish him. ... But the unlawfulness of the act is a 
sufficient ground upon which to raise the presumption of criminal intent.” May, 
Law oF Crimes (3d ed. 1905) § 27. “ The criminal intent need not be an intent to 
commit the exact offence actually complained of. ... The offence he intended to 
do must at least be one which in itself was sinful. Whether a sinful or immoral 
intent alone would be sufficient does not seem clear. Strictly speaking, there is no 
criminal intent to carry over to the unexpected result, and it would seem, therefore, 
that the mental element necessary to make the crime could not be found.” Jd. § 28. 

195 Wharton defines the criminal state of mind (which he terms “ malice”) as 
consisting “in any unlawful act, wilfully done, without just excuse or legal occasion, 
to the injury of another person.” 1 Croat Law (11th ed. 1912) § 146. He 
goes on to say, “ It may properly be said not to be a thing or entity, but rather a 
mental state or condition prompting the doing of an overt act without legal excuse 
or justification, from which act another suffers injury. Where the act is done with 
the deliberate intention of doing bodily harm to another, it is called express malice; 
otherwise the malice is inferred or presumed from the act. Evil intent is legal 
malice; so also is gross and culpable negligence whereby another suffers injury.” 
Ibid. Wharton speaks of malice as “having the same meaning as dolus” (id. 
§ 137) ; and then enters upon various classifications such as dolus determinatus and 
dolus alternativus, which seem empty of result and leave one considerably mystified 
as to the mental requisites of crime in English law. Id. §§ 140-42. 

196 See Kenny, OUTLINES OF CRIMINAL Law (12th ed. 1926) 42-43. 

197 L. R.2 C.C.R. 154 (1875). 

198 23 Q.A. D. 168 (1889). 
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other judges held it to mean an intent to do anything which 
is wrong legally (including tort); eight judges even went so far 
as to hold it to mean an intent to do anything that is wrong morally 
—a view which was strongly supported by at least two of the 
judges in the important case of Regina v. Tolson.'® Aithough this 
last doctrine has been approved by numerous judges and text- 
writers, it inescapably leads to fresh confusion and endless uncer- 
tainty. No two judges have the same standards of morals. To 
make the test of criminality dependent upon the line which sepa- 
rates morality from immorality is to confuse conscience, which 
must always be a matter of individual, internal standards, with 
law. The case of Regina v. Prince instead of clearing up the diffi- 
culties, undoubtedly did more to confuse and unsettle the law 
than any recent case upon the subject. 

It is obvious that the wide variations in the foregoing defini- 
tions are due, in part at least, to varying conceptions of the scope 
covered by the term mens rea. There is only one way out. Either 
the term must be discarded altogether, or its scope must be care- 
fully defined. Mere definitions of themselves solve nothing. But 
they may help immeasurably in clarifying thought. What too 
many have failed to realize is that the exact nature of mens rea 
can not be determined until one has a clear understanding of just 
what the term covers. If mens rea is used in contrast with “ spe- 
cific intent ” and its scope is narrowed so as to exclude questions of 
personal incapacity,”°° crimes requiring specific intent, and crimes 
based upon negligence, it becomes possible to find in it a fairly 
precise single constituent element, as, for example, the intent to 
commit that which constitutes a crime other than a light police 
offense.”** On the other hand, if,the term mens rea is given a 





199 See id. at 172: “ The guilty intent is not necessarily that of intending the 
very act or thing done and prohibited by common or statute law, but it must 
at least be the intention to do something wrong. That intention may belong to one 
or other of two classes. It may be to do a thing wrong in itself and apart from 
positive law, or it may be to do a thing merely prohibited by statute or by com- 
mon law, or both elements of intention may co-exist with respect to the same 
deed. There are many things prohibited by no statute — fornication or seduction, 
for instance — which nevertheless no one would hesitate to call wrong; and the 
intention to do an act wrong in this sense at the least must as a general rule exist 
before the act done can be considered a crime.” (per Wills, J.) 

200 Such as questions of insanity, infancy, coverture, compulsion, etc. 

201 That is, the intent to commit some act which would constitute a crime reé- 
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broader meaning to designate whatever mental element is neces- 
sary to convict for amy crime, thus including specific intent and 
questions raised by personal incapacities, it becomes at once clear 
that mens rea can never be analyzed into any single constituent 
element or group of elements because no single state of mind com- 
mon to all crimes exists. Some of the most careful writers on 
criminal law have used the term to cover whatever mental element 
is necessary to convict for any particular crime; *’ and to avoid 
the endless confusion which more restricted, ill-defined meanings 
are likely to produce, this seems sound. 

The conclusion to which one is thus driven is by no means a 
negative one. It focuses our thinking upon the important fact 
that there is no single precise requisite state of mind common to 
all crime. The criminal state of mind of the child differs mate- 
rially from that of the insane person. These both differ from that 
of the sane adult acting under a mistake of fact. All three differ 
from the state of mind which must be proved to convict for mur- 
der. An intensive study of the substantive law covering each 
separate group becomes necessary to reach an adequate under- 


standing of the various states of mind requisite for criminality. 
The old conception of mens rea must be discarded, and in its 
place must be substituted the new conception of mentes reae. 


Francis Bowes Sayre. 
Harvarp LAw ScHOOL. 





quiring criminal intent if all the facts which the defendant reasonably supposed to 
be true were actually true. 

202 “The maxim ‘Actus non facit reum nisi mens sit rea,’” says Justice 
Stephen, “is sometimes said to be the fundamental maxim of the whole criminal 
law. ... It suggests the notion that there is some state of mind called a ‘ mens 
rea,’ the absence of which, on any particular occasion, deprives what would other- 
wise be a crime of its criminal character. This is untrue. There is no one such 
state of mind, as any one may convince himself by considering the definitions of 
dissimilar crimes. ... The truth is that the maxim about ‘ mens rea’ means no 
more than that the definition of all or nearly all crimes contains not only an out- 
ward and visible element, but a mental element, varying according to the different 
nature of different crimes. . . . Hence the only means of arriving at a full com- 
prehension of the expression ‘ mens rea’ is by a detailed examination of the defi- 
nitions of particular crimes, and therefore the expression itself is unmeaning.” 
2 STEPHEN, op. cit. supra note 79, at 94-95. See also the language of Stephen, J., in 
Regina v. Tolson, 23 Q. B. D. 168, 185-87 (1889). Holdsworth similarly under- 
stands mens rea. See 8 HotpswortH, op. cit. supra note 6, at 434-35, 446. 





THE HISTORY OF COMPARATIVE LAW 


THE HISTORY OF COMPARATIVE LAW * 


OMPARATIVE law, as Professor Wigmore has said,’ is a 
convenient but loose term. It serves to embrace all those 
studies which, characteristically, do not confine their attention to 
domestic law. These, however, vary in purpose and method. All 
of them are not really comparative, even today; there is still a 
tendency to comprehend the mere study of foreign laws in the 
term ‘‘ comparative law.” Studies which are truly comparative 
fall into several categories. They may compare foreign systems 
with the domestic system with a view toward ascertaining like- 
nesses and differences, or analyze objectively and systematically 
the solutions which the various systems offer for any given legal 
problem. They may investigate the causal relation between dif- 
ferent systems of law or compare the several stages of various 
legal systems. In addition, those studies which endeavor to 
ascertain the evolution of specific legal institutions in various 
legal systems or to examine legal evolution generally according to 
periods and systems are included in the term “‘ comparative law.” ” 





* This paper traces the history of comparative law up to the middle of the 
nineteenth century. The more recent development will be treated in a separate 
paper. A second article, which will deal with the tasks and methods of comparative 
law, will be published subsequently. 

The writer wishes to acknowledge the assistance and suggestions which have been 
given to him by his colleague, Professor Feilchenfeld, in preparing this article. 

1 See 3 WicmoreE, A PANORAMA OF THE Wortp’s LEGAL SysTEMS (1928) 1115. 

2 Wigmore distinguishes three different fields within comparative law, namely: 
(1) comparative nomuscopy, which ascertains and describes the other legal systems 
as facts; (2) the comparative nomothetics, which analyses the policies and relative 
merits of different legal instituticns; and (3) comparative nomogenetics, which 
traces the evolution of various systems in their relation one to another in chronol- 
ogy and causes. See 3 WIGMORE, OP. cit. supra note 1, at 1120. 

A division of comparative law into three branches is also made by Lambert. 

, He distinguishes (1) descriptive comparative law, which is the inventory of the 
systems of law of the past and present as a whole, as well as of individual rules 
which these systems establish for the several categories of legal relations; (2) com- 
parative history of law which seeks to bring out by the establishment of a universal 
history of law the rhythms or natural laws of the succession of social phenomena 
which direct the evolution of legal institutions; (3) comparative legislation or 
comparative jurisprudence, which tries to describe the common trunk on which 
present national doctrines of law are destined to graft themselves as a result both 
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Using the term in its broadest sense, it appears that interest in 
this branch of legal science has expanded greatly on the Continent 
during the last decade,’ and that a significant revival is at hand in 
this country.* Undoubtedly, comparative law as a distinct branch 
of legal science is of recent origin, and no common opinion yet 
prevails as to the tasks it should fulfill, the objects of its studies, 
and the methods it should pursue. However, the study of foreign 
laws appears to have been a subject of interest whenever legal 
science was developing and had reached the stage of realizing 
that no legal system can claim perfection.° 

There has never been a comprehensive attempt to trace the his- 
tory of comparative law,’ and it seems that even the many Insti- 





of their development of the study of law as a social science and of the awakening 
of an international legal consciousness. See 4 THE ENCYCLOPAEDIA OF THE SOCIAL 
SCIENCES (1931) 126. 

Excepting the study and description of foreign law which is merely preparatory 
to comparative law, I would suggest the following classification: 

I. Comparative law (in the strict sense) which includes two stages: (1) Com- 
parison of one or more foreign legal systems with domestic law. (2) Objective and 
systematic analysis of developed systems of law irrespective of whether past or 
present. : 

II. Comparative legal history comprising two main branches: (1) Comparative 
legal history (in the strict sense) which compares the histories of two or more 
legal systems, (a) in their causal relation, (b) according to their various stages. (2) 
Universal legal history, which traces (a) the evolution of specific legal institutions, 
(b) the legal evolution according to periods and systems. 

8 See Hug and Ireland, The Progress of Comparative Law (1931) 6 TULANE L. 
REv. 68. 

4 See Pound, The Revival of Comparative Law (1930) 5 id. 1; (1930) 30 LA. 
Bar Ass’N REP. 91. 

5 See Wenger, Roémisches Recht und Rechtsvergleichung (1920) 14 ARCHIV 
FUR RECHTS- UND WIRTSCHAFTSPHILOSOPHIE 1. The writer remarks that the com- 
parison of one’s own law with foreign laws presupposes “a certain scientific resig- 
nation” and that therefore there is no room for comparative law in those times 
when legal science is impregnated with the idea of having the best law. Id. at 106. 

6 Sir Frederick Pollock seems to have been the only writer who has attempted 
to trace the history of comparative law; first, in his report to the International 
Congress of Comparative Law in 1900, published in (1905) 1 CONGRES INTERNA- 
TIONAL DU DROIT ComPaARE, PROCES VERBAUX 248, and in (1900) 24 REvUE GENERALE 
DU DROIT, DE LA LEGISLATION ET DE LA JURISPRUDENCE EN FRANCE ET A L’ETRANGER 
385, 398, and later in his farewell public lecture delivered in the University of 
Oxford, published in (1903) 5 J. Soc. Comp. Lec. (N.s.) 74-89. However, in these 
two articles the development since 1800 has been left out of the discussion almost 
entirely. 

The more recent development since 1870 with particular reference to the French 
school is outlined by Lévy-Ullmann. De L’Utilité des Etudes Comparatives (1923) 
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tutes of comparative law on the Continent’ have never under- 
taken any research in this direction. Lerminier remarked one 
hundred years ago that the science of law demands more than ever 
an eagerness to examine its own history and that nothing can be 
achieved in the present without a profound knowledge of the 
past.*° While today this statement has undoubted validity for 
legal science as a whole, it seems particularly necessary to study 
the history of this branch which is still struggling for recognition 
and striving toward a clarification of its purposes and an ascer- 
tainment of the best available methods. 

The present study is undertaken for the purpose of forming a 
solid basis for the discussion of tasks and methods. It is confined 
to the study of comparative law in Europe and America and does 
not purport to include the history of comparative law in the legal 
systems in force in other parts of the world. 


THE ANCIENT WoRLD 


The process of comparative study probably began with the ob- 
servation that the rules and principles of law or the legal institu- 
tions of another state were in some way superior and were there- 
fore deliberately to be imitated or adopted. Thus, it is now well 
established that some of the Greek city states adopted the law of 
others, either as a whole or in parts; this, however, was not re- 
garded as an adoption of foreign law but merely as an adoption of 
a better form of their own.’ But it is not unlikely that the same 
process of adoption or imitation of foreign law took place on a 
larger scale in the ancient world, and the intensive research in 
ancient legal history which is now under way *° might well result 
in throwing light upon the influence or the interdependence of one 
antique legal system on another. 

That Greek law had a distinct influence upon the old Roman law 





1 La Revue pu Drorr 385. Professor Nathan Isaacs studied the “ Comparative- 
Apologetic Schools ” and listed a number of the foremost scholars working in this 
field. See The Schools of Jurisprudence (1917) 31 Harv. L. REv. 373, 400. 

7 See Hug and Ireland, supra note 3, at 70-71. 

8 See LerMINIER, INTRODUCTION GENERALE A L’Histotre pu Drorr (1829) iv. 

® See WeIss, GRIECHISCHES PRIVATRECHT AUF RECHTSVERGLEICHENDER GRUNDLAGE 
(1923) 7. 

10 See Wenger, supra note 5, at 123-27. 
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is revealed by the X/J Tables, the oldest sources that have 
come down to the present time. Whatever the date of their origin 
or the extent of their authority may have been, it seems that much 
deliberate imitation of Greek legal institutions occurred.” 
Throughout the formative period of Roman law, Greek legal 
ideas, rather than specific rules or institutions,’* exercised a con- 
siderable influence in the development of that part of the Roman 
law which was called the jus gentium.’* But in the republican 
period this law did not seem to develop on the basis of compara- 
tive inquiry. When cases had to be decided in which one or both 
of the litigants were not Roman citizens, it became necessary to 
establish rules to govern their transactions. In this way the jus 
gentium grew empirically from the every-day administration of 
justice which was carried on by the praetor peregrinus..* The 





11 See Bruns-Lenel, Geschichte und Quellen des rémischen Rechts in 1 Hot- 
ZENDORFF-KOHLER, ENZYKLOPADIE DER RECHTSWISSENSCHAFT (7th ed. 1915) 303, 
324; Kriicer, GESCHICHTE UND QUELLEN DES ROMISCHEN REcuTs (2d ed. 1912) 9, 
14; MuirHeaD, HistoricAL INTRODUCTION TO THE PRIVATE LAW oF RoME (3d ed. 
1916) 90. The traditional explanation that a legislative committee was sent to 
Athens seems, however, to be legendary. Nevertheless, it is significant that this 
legend had so much currency in the republican as well as the classical period of 
Roman law and that it was regarded as true both by Cicero and Gaius. See 
LAMBERT, LA FoncTION pu Droir Civit CoMPARE (1903) 599; Lambert, Le 
probléme de l’origine des XII Tables (1902) 26 REvUE GENERALE DU DROIT, DE LA 
LEGISLATION ET DE LA JURISPRUDENCE 385, 414. 

12 See Marne, ANCIENT Law (Pollock’s ed. 1906) 58. 

18 See Mitreis, ROMISCHES PRIVATRECHT (1908) 12. 

14 “Nicht allein den unmittelbaren Tragern des geschaftlichen Verkehrs und 
der von ihnen beobachteten Sitte verdankt das ius gentium seine Existenz, sondern 
mehr noch der praktischen Rechtspflege. Der Magistrat trug, auch wenn er nicht 
selbst entschied, durch Bestellung eines Geschworenen fiir den Streit iiber ein 
solches nur durch die Verkehrssitte normiertes Verhaltnis zur Anerkennung und 
praktischen Durchfiihrung derselben bei. Der Geschworene hatte hier nicht, wie 
bei den durch leges, das ius legitimum beherrschten Verhiltnissen, eine objektiv 
feststehende, in bestimmter Formulierung existierende Rechtssatzung auf den vor- 
liegenden Streitfall anzuwenden, sondern er hatte, als ein Mann aus dem Volk, aus 
eigenem Bewustsein, eigener Erfahrung und Beobachtung der Verkehrssitte die 
im Lebensverkehr geltende Norm zu bezeugen. Nicht blosse Willkiir des Ge- 
schworenen sollte die Entscheidung geben, sondern es war dem Richter die Aufgabe 
gestellt, durch eigenes Denken die den Lebensverhiltnissen und Verkehrsgeschiaften 
immanente Norm aufzufinden und fiir den ihm vorliegenden Fall auszusprechen. 
Sein Urteilen ist nicht Anwendung einer von oben gegebenen abstrakten Regel, 
sondern Rechtsfindung.” 1 Kartowa, ROmIscHE RECHTSGESCHICHTE (1885) 452: 

While most of the authors agree that the jus gentium originated in cases between 
Roman citizens and foreigners, or in litigations where both parties were foreigners, 
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immediate practical need was the decisive factor causing its forma- 
tion; one would be justified in believing that, in this period, this 
law was formulated to a large extent by the adoption of existing 
mercantile customs which had been shaped under Greek influence 
and were commonly in use among Mediterranean traders. We 
know, for example, that the Rhodesian sea law was received 
into the jus gentium. However, there is no trace of any scientific 
development of the rules thus taken into Roman jurisprudence.** 
Even in Cicero’s time when the jus gentium became a scientific 
conception, it was not considered as the law which was in use by 
other nations and which could be ascertained by comparative 
observation, but rather as that part of the positive Roman law 
which governed every free man irrespective of whether he was a 
Roman citizen ora peregrinus.*® 

It was in the classical period of Roman law that the ectias de- 
velopment of the jus gentium came to be influenced by compara- 
tive inquiries. The great Roman jurists were, as Bruns has ob- 
served,’’ not theorists but ingenious practitioners who knew how 
to satisfy new needs by developing the existing law and how 
to handle the legal technique as a creative art, the ars boni 
et aequi.'* These jurists of the classical time freed the jus gen- 
tium from the national particularities which it still had in the 
republican period. The jus gentium became world law which, as 
Mommsen has suggested,’® was denationalized as much as possi- 





Karlowa thinks that it developed in law suits between Roman citizens and from 
thence was applied in cases where at least one of the parties was a foreigner. Id. 
at 454; cf. KRUGER, op. cit. supra note 11, at 48. 

15 See 2 Voict, DAS JUS NATURALE, AEQUUM ET BONUM UND JUS GENTIUM DER 
RomMeER (1858) 526, 625, 631, 647; SoumM, THe INstITUTEs (Ledlie transl. 2d ed. 
Igor) 72. 

16 For Cicero the characteristic feature of the jus gentium is the fact that it 
constitutes the jus commune omnibus hominibus. See 1 Votct, op. cit. supra note 15, 
at 62, 71; 1 KARLOWA, op. cit. supra note 14, at 451. Cicero still separates very 
clearly the jus gentium from the jus naturale. But since he sometimes held that 
that part of the law which is in use by all nations is jus gentium and belongs 
to the jus non scriptum and is based upon conventa hominum et quasi consensus, 
the two conceptions are already approaching each other. See De Orr. 3, 5, 23. 
Kricer, op. cit. supra note 11, at 46. 

17 See BruNS-LENEL, op. cit. supra note 11, at 356. 

18 Dic. I, 1, 1, pr. 

19 See 3 MomMsEN, ROMISCHES STAATSRECHT (1887) 606: “ Es ist dieses thun- 
lichst denationalisirte Privatrecht.” 
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ble. This was accomplished by a “ combination of comparative 
jurisprudence and rational speculation; ” *° that is, partly by the 
philosophical attempt to state a natural law and partly by com- 
parative inquiries which reached the conclusion that certain legal 
institutions and a great number of rules were in use by all con- 
temporary nations, even though they were not always entirely 
identical.** The composite process of developing the jus gentium 
resulted in a significant change in its conception. For Gaius, the 
application of the jus gentium by all nations and the fact that it 
was based on the naturalis ratio seems to have been more im- 
portant than its applicability to every man in any court of the 
Roman Empire.” This shift in emphasis caused the jus gentium 





20 See MUIRHEAD, Op. cit. supra note 11, at 216. 

21 “ Einmal ist es der rein philosophische Standpunkt, von welchem aus das 
jus gentium iiberschaut wird: man erforscht die letzte materielle Quelle des gege- 
benen Rechts im Allgemeinen und indem man erkennt, dass ein Theil desselben, 
jus civile genannt, lediglich auf staatlicher Constituirung, ein anderer Theil zugleich 
auf héchster Rechtswahrheit beruht, und somit als jus naturale sich characterisiert, 
so wird nun in dem jus gentium dieser positiv verwirklichte, absolute Rechtsstoff, 
dieses reale jus naturale anerkannt. Sodann ist es der rein positiv-rechtliche, durch 
die comparative Jurisprudenz gebotene Standpunkt, von welchem aus das jus 
gentium dem priifenden Urtheile unterstellt wird. Indem man hier die einzelnen 
Rechtssatze and Institute je nach ihrer Giiltigkeit und Anerkennung in den Land- 
rechten der verschiedenen Nationen in’s Auge fasst und hierbei zu der Wahrnehmung 
gelangt, dass von dem von Seiten des rémischen Volkes anerkannten Rechte ein 
Theil in den Legislationen aller bekannten Volker in mehr oder minder genau 
gleichmassiger Auspragung sich vorfand, wogegen der andere Theil desselben 
lediglich dem rémischen Volke bekannt erschien, so erkannte man wiederum in dem 
jus gentium jenes jus commune omnium gentium an, wahrend das jus civile als das 
jus proprium populi Romani sich darstellte.” 1 Votct, op. cit. supra note 15, at 400. 

While Kriiger is of the opinion: “diese vergleichende Rechtswissenschaft 
ist den R6mern nicht mehr als eine theoretische Spielerei,” Voigt holds that 
comparative jurisprudence and its results were important for the development 
of the jus gentium in three directions: (1) It furnished to the law-making power 
the material of the jus gentium because its results were recognized as jus gentium 
by the historical process of the growth of the law. (2) It was held to be the medium 
by which the material of the jus gentium could be ascertained by speculation. 
(3) The material which was found in this way was recognized as jus gentium by the 
law-making power. See 1 VoIcT, op. cit. supra note 15, at 408; 1 KRuGER, op. cit. 
supra note 11, at 135. 

22 “Qmnes populi, qui legibus et moribus reguntur, partim suo proprio, partim 
communi omnium hominum jure utuntur. Nam quod quisque populus ipse sibi 
jus constituit, id ipsius proprium est vocaturque jus civile, quasi jus proprium ipsius 
civitatis. Quod vero naturalis ratio inter omnes homines constituit, id apud omnes 
populos peraeque custoditur vocaturque jus gentium, quasi quo jure omnes gentes 
utuntur. Populus itaque Romanus partim suo proprio, partim communi omnium 
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to become identified with the jus naturale.”* Although the con- 
ception of the jus gentium lost its practical significance during the 
later imperial period,”* it was embodied in Justinian’s law books 
and defined as the law “ quod naturalis ratio constituit” and 
“ quo omnes gentes utuntur.” ** Used synonymously with the jus 
naturale, it was destined to be of immediate practical importance 
to the latter.” 

Although in the later imperial period Roman law claimed 
validity throughout the whole Roman Empire, we know today 
that in the eastern provinces it did not succeed in entirely super- 
seding the old national laws.** These continued to survive even 
though the authority of Roman law could not be openly chal- 
lenged, which may explain the absence of any studies comparing 
these old laws with Roman law.** There is only one comparative 
attempt dating from that time, namely the Lex Dei, which is an ex- 
position of Roman law together with Mosaic precepts, and is there- 
fore also called the Collatio legum Mosaicarum et Romanorum.”® 
It shows the similarities and differences of the two legal systems 
mainly with respect to tort and criminal law, and must be consid- 
ered as one “ of the earliest known works on comparative law.” *° 





hominum jure utitur.” Garus I, 1. As to the conception of the jus gentium which 
other classical jurists had, see 1 VOIGT, op. cit. supra notee15, at 403, 408, 413. 

23 See BRuNS-LENEL, Op. cit. supra note 11, at 331; BUCKLAND, A TEXTBOOK OF 
Roman LAw FROM AUGUSTUS TO JUSTINIAN (1921) 53; 1 VOIGT, Op. cit. supra 
note 15, at 424. 

24 See id. at 483. 

25 Inst. I, 2, 1-2; Dic. I, 1, 1, 4; I, 1, 9. 

26 1 VoicT, op. cit. supra note 15, at 503, 514, 524. 

27 See MitrTEis, REICHSRECHT UND VOLKSRECHT IN DEN OESTLICHEN PROVINZEN 
DES ROMISCHEN KAISERREICHS (1891). 

28 The Syro-Roman Law Book contains mostly Roman law even though it 
shows many influences of the old national law. It seems to have originated in the 
Church and was designed to serve ecclesiastical purposes. See SyRISCH-ROMISCHES 
REcHTSBUCH. MIT DEUTSCHEN UWBERSETZUNGEN UND KOMMENTAR VON BRUNS 
unp SacHAU (1880). In its oldest part it seems to date back to the pre-Constan- 
tinian period. It was translated into many of the oriental languages and had a 
strong influence on the administration of justice in the eastern part of the Roman 
Empire. It persisted even after the codification of Justinian. See Kipp, GESCHICHTE 
DER QUELLEN DES ROMISCHEN REcHTs (4th ed. 1919) 150; BUCKLAND, op. cit. supra 
hote 23, at 48. 

29 In the manuscript it is entitled: lex Dei quam praecepit Dominus ad Moysen. 
It seems to have originated around the year 400 A.D. See Kipp, op. cit. supra note 28, 
at 148. As to the various opinions on its purpose, see Wenger, supra note 5, at 113. 

80 7 SHERMAN, RoMAN LAW IN THE MopERN Wor Lp (1922) III. 
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Although it does not give any scientific analysis, it presents a valu- 
able collection of material which seems to be quite unique for 
that time.** Its importance is made apparent by the fact that the 
conceptions of Roman law which it contains have been received 
into the canon law. * 


THE Mippie AGES 


After the fall of the West Roman Empire, Roman law remained 
almost exclusively the law of the East Roman Empire and was 
codified under Justinian. Although he was strongly opposed to 
any critical study of his law books they became an object of scien- 
tific attention in the East.** In the western part of Europe, the 
principle of the personality of law came to prevail after the Ger- 
manic peoples had permanently settled down in the territory of 
the Roman Empire. Each individual was subject to the law pe- 
culiar to his nation or his tribe.** It followed that Roman as well 
as Germanic laws were applied in the same territory. Their mere 
co-existence at one and the same place makes it probable that ac- 
quaintance with both Roman and Germanic laws was not excep- 
tional. As a result of this existence side by side, the customary 
law of the German tribes was reduced to writing in the various 
leges barbarorum,* and the Roman law was restated from pre- 





81 Although the Hebrew legal system was further developed during this period, 
and preserved its significant individuality, no other study was undertaken to com- 
pare it with Roman law. Whether it was influenced by Greek or Roman legal ideas 
or itself exercised a considerable influence on the development of Roman law, is 
still a matter to be ascertained. See Wenger, supra note 5, at 117. The interesting 
work of Sulpicius Severus (about 400 a.p.) should be mentioned, for it attempted 
to state the Mosaic legal precepts in terms of Roman law. See BEerNays, UBER DIE 
CHRONIK DES SULPICIUS SEVERUS (1861). 

82 See TrieBs, STUDIEN zUR Lex Det 1 (1905), II (1907). 

83 See Kipp, op. cit. supra note 28, at 171; MUIRHEAD, op. cit. supra note 11, 
at 386, 389; Hazeltine, Roman and Canon Law in the Middle Ages in 5 CAMBRIDGE 
Meptevat History (1926) 607, 717. 

84 See 1 BrissAup, Cours p’HistomrE GENERALE pU Droir FRANGAIS (1904) 53; 
Calisse, Storia del Diritto Italiano (2d ed. 1902) in A GENERAL SURVEY OF EVENTS, 
Sources, Persons AND MovEMENTs IN CONTINENTAL LEGAL History (1912) 60. In 
cases of conflict of laws, the following principles were applied: (1) all the compet- 
ing laws were to be given effect so far as possible; (2) when only one of the several 
laws must be followed, the preference was to be given to the law of the person 
whose interest was the predominant one. Id. at 66. 

85 See Calisse, supra note 34, at 45; 1 BRISSAUD, op. cit. supra note 34, at 76. 
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Justinian sources in the deges Romanorum.* But it did not 
result in the creation of a common law,*’ nor in comparative 
studies, though the actual conditions would undoubtedly have 
been favorable. The explanation for this failure would seem to 
lie in the absence of a trained legal profession and the modest 
scope of legal learning.** 

When learning was revived, it was in the hands of the Church, 
and the development of the canon law, which has always been 
regarded as of Roman origin, followed.*® In the field of secular 
law, the Lombard School was the first to undertake scientific 
studies.*° These scholars were familiar not only with the Lom- 
bard law, including the growing feudal law, but also with canon 
law and Roman law. While their studies apparently did not ex- 
tend to the laws of non-Italian territory, feudal law and canon 
law were already part of the common law of western Europe, 
and some of the most important parts of Roman law in its pre- 
Justinian form were still alive.*” It would seem, therefore, that 





36 See Calisse, supra note 34, at 10; 1 BRISSAUD, op. cit. supra note 34, at 67. 

37 It was only in the Frankish period that a new source of common law sprang 
up from the emperor’s authority. The capitularies of Charlemagne were royal laws 
which were applied throughout his empire. They did not supplant the preéxistinz 
systems but stood alongside of them. They were the most important legal sources 
in their own day since they introduced the element of the universality of law. 
However, the division of the empire among the successors of Charlemagne pre- 
vented its further development. See Calisse, supra note 34, at 36; 1 BRissAup, 
op. cit. supra note 34, at 106; 1 SCHROEDER, LEHRBUCH DER DEUTSCHEN RECHTS- 
GESCHICHTE (6th ed. 1922) 280. 

38 See 1 SAvIGNY, GESCHICHTE DES ROMISCHEN RECHTS IM MITTELALTER (2d ed. 
1834) 459, 463. 

89 See 1 Brissaup, op. cit. supra note 34, at 126, 137; A GENERAL SURVEY OF 
Events, SOURCES, PERSONS, AND MOVEMENTS IN CONTINENTAL LecGAL History 
(1912) 705; 2 SAVIGNY, op. cit. supra note 38, at 274; Hazeltine, supra note 33, at 
704. The maxim “ Ecclesia vivit lege Romana” was established in the early middle 
ages. See 1 SAVIGNY, op. cit. supra note 38, at 142. 

40 The Lombard School dates back to the goo’s and had its center in Pavia. It 
undertook to compile the great mass of statutes and capitularies and produced in 
the 1000’s a systematic commentary known as the Liber Papiensis. Calisse, supra 
note 34, at 95, 97, IOI. 

41 The common elements of European law during the middle ages, their origin, 
and their combination in the laws of the various countries, are analyzed in the 
short but most illuminating paper of Smith. A General View of European Legal 
History (1928) 1 AcToRUM ACADEMIAE UNIVERSALIS JURISPRUDENTIAE COMPARA- 
TIVAE 198. 

#2 See 2 SavicNy, op. cit. supra note 38, at 1, 37, 83, 172, 205, 209. 
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these mediaeval scholars, though they did not create the scientific 
study of comparative law, succeeded for the first time in extend- 
ing their knowledge to all the major legal systems of their time 
and civilization.** 

The Lombard School was superseded by the Glossators, who 
brought about the great revival of Roman law. Both the Glos- 
sators and their followers, the Commentators, who adapted Ro- 
man law to the needs of western mediaeval society,** neglected the 
study of the customary law of Germanic origin and applied Ro- 
manistic methods to the Lombard feudal law, which was even 
formally annexed to Justinian’s law books.*® Due to the influ- 
ence of these scholars, Roman law became another body of Euro- 
pean common law.*® This process was facilitated by the aban- 
donment of the principle of personality of law; its replacement by 
the principle of territoriality of law brought about the creation of 
a locally uniform law.*’ The great diversity of these customary 
laws called for some method of unification, and since the law- 
making or law-finding organs necessary for the creation of a new 
general law did not exist, Roman law was adopted wherever the 
need for a more developed and uniform law arose. Both the sci- 
ence of law and the growing legal profession were dominated by 
a cosmopolitan tradition of Roman law which was regarded as the 
universal law of western civilization. The study of Roman and 
canon law was the sole object of legal education and of legal re- 





43 In the later period of the Lombard School the jurists were divided into the 
antiqui and the moderni. While the former devoted themselves chiefly to the native 
Lombardic law, the latter, better learned in the Roman Law, used it as a means for 
the practical improvement of their system. Calisse, supra note 34, at 98. Among 
the latter was Lanfranc, who later became very influential in England. See 2 Hotps- 
wortH, History oF EnciisH Law (3d ed. 1923) 147. 

44 While the Glossators were entirely concerned with Justinian’s code and were 
not interested in the needs of their own generation, the very merit of the Com- 
mentators was their practical viewpoint which led them to adapt the old Roman 
law to the city statutes, to the feudal and Germanic customs, and to the principles 
of canon law. Like the jurists of the Lombard School, they were familiar with 
the major legal systems of their time, but they used this knowledge only to further 
the adaptation of Roman law to modern requirements. Calisse, supra note 34, at 
124, 142, 145. 

45 See 1 STINTZING, GESCHICHTE DER DEUTSCHEN RECHTSWISSENSCHAFT (1880) 
27. 

#6 See Satviort, Storia DEL Diritto ITALIANO (8th ed. 1921) 127. 

‘47 See Calisse, supra note 34, at 80. 
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search.** From Bologna *° spread the gospel of a law which by 
its tradition and its character as ratio scripta claimed universal 
validity. It was received in nearly all the European countries ”° 
and was taughi in all the university centers, which were then 
rapidly increasing in number.” But this Roman law which crossed 
the Alps and formed the basis of the “ Reception ” was, as Gierke 
has reminded us,” the mediaeval Roman law of the Bartolists 
which was only partly ancient and Roman, and which was partly 
composed of mediaeval and Germanic elements drawn from the 
Lombardic law as well as from Italian city statutes. Conse- 
quently, it was not the text of Justinian nor even the classical 
Roman law that enjoyed the greatest authority, but the Glosses 





48 See 1 STINTZING, Op. cit. supra note 45, at 21; SALVIOLI, op. cit. supra note 46, 
at 124; 1 BRISSAUD, op. cit. supra note 34, at 221. Only at the University of Paris 
was the teaching of Roman law forbidden by a papal decree confirmed by royal 
ordinance, the reason being to preserve the predominant position of canon law. Id. 
at 154; 3 SAVIGNY, op. cit. supra note 38, at 366. 

49 It must be remembered that “we find in the south-east of France a distinct 
center of knowledge and reflection on the subject of Roman law, characterized by a 
practical tendency and developing on its own lines, although evidently influenced 
by intercourse with Italy. ... The existence of this French center of the legal 
revival helps to show that the more powerful and influential revival of Bologna was 
an event arising out of the spontaneous growth of ideas and requirements in dif- 
ferent localities of the more civilized regions of Europe.” VinocRADOFF, ROMAN 
Law In MepIeEvAL Europe (2d ed. 1929) 47. 

50 In his paper, The Renaissance and the Laws of Europe, Professor Hazeltine 
traces admirably the connection of the Renaissance with the preceding period and 
its significance for the future era, and sums up the comparative legal history of the 
Reception in Europe. CAMBRIDGE LEGAL Essays (1926) 139-44. 

51 See 3 SAVIGNY, op. cit. supra note 38, at 152. As early as the twelfth century 
Roman law was taught at Oxford by Vacarius, an Italian scholar from Bologna, 
who is to be considered as “ the first teacher and the real founder of the study both 
of the civil and of the Canon law” in England. A flourishing school of Roman 
and canon law grew up at Oxford. See 1 PorLocK AND MAITLAND, History OF 
EncLisH Law (2d ed. 1898) 118; 2 Ho~pswortTH,. op. cit. supra note 43, at 147; 
VINOGRADOFF, OP. cit. supra note 49, at 62. 

52 “ Allein was in Deutschland aufgenommen wurde, war eben nicht das rémische 
Recht, wie es geschrieben stand, war nicht das Recht Justinians und noch weniger 
das Recht der klassischen Juristen. Es war vielmehr das rémische Recht italieni- 
scher Pragung, das rémische Recht, wie es im Laufe der Jahrhunderte in der Werk- 
statt der Glossatoren und Postglossatoren zubereitet worden war. Das lebende 
italienische Recht wanderte iiber die Alpen. Dieses Recht aber war nur halb 
rémisch und antik, halb war es germanisch und mittelalterlich. In breiter Fiille 
hatte es germanische und mittelalterliche Gedanken, die ihm aus dem langobar- 
dischen Recht, den italienischen Statuten, dem kanonischen Recht und der Gesamt- 
anschauung der Zeit zustrémten, sich einverleibt.’ 1 GierKe, DeuTScHEs PRI- 
VATRECHT (1895) 14. 
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and Commentaries of the mediaeval jurists.** Since this Roman 
law of the Bartolists was adapted to the requirements of the time, 
it was readily accepted by the countries which were in need of a 
more developed legal system. Linked up with mediaeval Scholas- 
ticism,** this Roman and canon law came to enjoy an absolute 
authority. For this reason no interest in comparative study arose 
on the Continent in this period. 

In England, where canon law was applied in the ecclesiastical 
courts, where Roman law influenced the writings of Glanville ™ 
and to an even greater extent those of Bracton,*® and where both 
canon and Roman law formed the main sources of the early devel- 





53 “ Wie Thomas von Aquino und Duns Scotus die Grundsiulen der Dogmatik 
wurden, so traten Bartolus und Baldus neben der Glosse in die Reihe der Autorititen 
ein: und der letzte Bruch mit den Quellen war geschehen. Nicht mehr was diese 
enthielten, sondern was jene Autoritaten dariiber gedacht und gesagt hatten, gab 
bei den mit unendlicher Weitlaufigkeit und dialektischer Spitzfindigkeit ausgespon- 
nenen Quiastionen und Distinctionen den Ausschlag. Im steten Anschwellen der 
Commentarien hatte sich die Autoritat der Tradition, die Fiille der Meinungen wie 
ein uniibersteiglicher Wall vor die Quellen gelagert, den zu durchbrechen Muth und 
Kraft ermangelten.” 1 STINTZING, op. cit. supra note 45, at 89. 

54 See 1 STINTZING, Op. cit. supra note 45, at 88, 102, 106, 110. The mediaeval 
philosophers developed a new conception of the jus gentium, which they thought 
formed part of the jus naturale: “ Das jus gentium im Sinne des bei allen Vélkern 
iibereinstimmend anerkannten Rechts betrachtete man als den Inbegriff der aus 
dem Naturrecht mit Riicksicht auf die seit der Verderbniss der menschlichen 
Natur nun einmal gegebenen Verhiltnisse abgeleiteten Folgesatze, und sprach 
daher auch ihm, wie es von den konstituirten Gewalten nicht geschaffen son- 
dern nur recipirt sei, so diesen gegeniiber einen Antheil an der Unantastbarkeit und 
Unabianderlichkeit des Naturrechts zu.” GrerRKE, JOHANNES ALTHUSIUS UND DIE 
ENTWICKLUNG DER NATURRECHTLICHEN STAATSTHEORIEN (2d ed. 1902) 273-74. But 
by making the distinction between jus gentium primaevum and secundarium they 
found a way to depart from at least some of its principles. 

55 Glanville’s TractaTus bE Lecisus was written between 1187 and 1189. It ex- 
hibits in a marked degree the legal ideas and legal forms familiar to the civilian and 
the canonist. The preface and introductory chapters are taken from Justinian’s 
Institutes. Roman rules were, as Holdsworth has pointed out, “ more or less 
adapted to the fabric of English law.” See 2 Hotpswortn, op. cii. supra note 43, 
at 176, 202; 1 PoLLOcK AND MAITLAND, op. cit. supra note 51, at 162, 165. 

56 Bracton’s treatise on the laws of England was written in the middle of the 
thirteenth century. The extent of the influence of Roman law on his work has been 
variously estimated. Maitland holds that it is “ Romanesque in form and English 
in substance.” See 1 PoLLocK AND MAITLAND, op. cit. supra note 51, at 207. Holds- 
worth traces a far greater influence and states that “it is clear that he has used 
Roman terms, Roman maxims and Roman doctrines to construct upon native 
foundations a reasonable system out of comparatively meagre authorities.” See 
2 HoLpswortH, op. cit. supra note 43, at 267. 





THE HISTORY OF COMPARATIVE LAW 1039 


opment of equity, the study of both Roman and canon law did 
not result in the scientific comparison of the domestic legal sys- 
tems with the Roman law. The absence of such studies can prob- 
ably be explained by the fact that both Glanville and Bracton 
were interested in and made use of the civil law only insofar as 
it offered a means for developing the English legal system. 
They worked civil law principles and rules into the English com- 
mon law in a way very similar to that in which the Commentators 
had incorporated principles and rules borrowed from both the 
Germanic and the canon law into their modernized Roman law. 
It was not until the second half of the fifteenth century that 
Fortescue made the first comparison of the English common law 
with the civil law. But Fortescue’s treatise *’ is in no way an 
objective analysis of the two legal systems; it is rather a plea for 
the goodness and soundness of English legal institutions and the 
superiority of the English common law over its rival, the civil law. 


THE RENAISSANCE 


The great scientific and literary revival of the Renaissance in 
the sixteenth century produced a movement in legal science which 
resulted primarily in a new and intensive study and a brilliant ex- 
position of the classical Roman law sources.** Alciat in Italy, 
Zasius in Germany, and, above all, the French Humanists, Cujac- 
cius and Donnellus, protested against the continued domination of 
legal thought by the mediaevalism of the Bartolists and demanded 
a critical and historical study of the sources of the pure Roman 
law. Thus they gave, as Hazeltine puts it,” “ the first blow which 
had ever been struck at the foundations of that elaborate Romanic 
edifice of law which the middle ages, inspired by the ideas of uni- 
versality and authority derived from Roman times, had slowly 





57 When Sir John Fortescue followed his master, Prince Edward, into exile in 
France, he studied French political and legal institutions. In his books, De Lauprsus 
Lecum ANGLIA, he discusses in the form of a dialogue the leading characteristics of 
the laws of England and France. His later book, THE GOVERNANCE OF ENGLAND, 
contrasts again French and English legal institutions. See 1 Hotpsworts, op. cit. 
supra note 51, at 569; PLrucknett, A Concise History oF THE Common LAW 
(1929) 198. 

58 Calisse, supra note 34, at 147; 1 BRISSAUD, op. cit. supra note 34, at 347; 
1 STINTZING, op. cit. supra note 45, at 88, 139, 155, 367, 375. 

59 Hazeltine, supra note 50, at 156. 
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reared.” The abandonment of the Bartolist method, however, re- 
sulted not only in disregard for the adaptation which Roman law 
had undergone in the hands of the Commentators, but led also to 
the foundation of modern development. The old customary law 
of Germanic origin, which was held in contempt by legal science 
in the middle ages, had remained alive and was applied, to a con- 
siderable extent, in the every-day administration of justice. Un- 
der the influence of the juristic Renaissance which the Humanists 
inaugurated, an enlargement of native or national influences in 
legal growth took place. Both in France and Germany there 
arose a school of national jurists who made the customary law an 
object of scientific treatment and systematic comparison. This 
in turn caused the writing of a number of works in which the Ro- 
manic and the native laws were compared. 

In France the customs were reduced to writing at the beginning 
of the sixteenth century.*° This reduction raised the customary 
law, as Esmein has observed,” “to the rank of science; it ren- 
dered possible its methodical study and it created the literature 
of customary law, that principal source of modern private law.” 
The leading jurists were well acquainted with both Roman and 
the customary Germanic law. Many of the national jurists had 
been trained in the School of the Humanists,®* and Dumoulin was 
the last of the great Bartolists in France.“ While Hotman pro- 
posed ** to amalgamate the Roman law with the customary law 
by the creation of a uniform code, and royal legislation marked 
the beginning of national unification, Dumoulin and his followers 
vigorously attempted to make the customs the dominant source 





60 y EsMEIN, Cours ELEMENTAIRE D’HIsToIRE pu Dror FRANGAIS (1892) 703; 
1 BRISSAUD, op. cit. supra note 34, at 362. 

61 y ESMEIN, Op. cit. supra note 60, at 712. 

62 Thus, e.g., Coquille, Loysel, Pasquier, and Pithou were all humanists while 
also practitioners. Coquille wrote the well-known INSTITUTION AU DROIT FRANGAIS; 
while Loysel, who had studied under Cujas, became famous by his INsTITUTES 
couTOMIzREs. See 1 BRIssaup, op. cit. supra note 34, at 392; 1 EsMEIN, op. 
cit. supra note 60, at 702. 

68 “La filiation du romaniste Du Moulin n’est pas niable; par la forme comme 
par le fond, c’est le dernier des grands Bartolistes. .. . Comme jurisconsulte, il 
fut universel, semblable en cela 4 beaucoup d’hommes du xvi? siécle; il fut a la fois 
romaniste, canoniste, jurisconsulte coutimier et toujours supérieur.” Jd. 715, 729- 

64 HorMaNn, ANTI-TRIBONIANUS (1567); cf. 1 BRISSAUD, op. cit. supra note 34; 
at 348, 353. 
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of French law.® However, despite the existence of the Roman 
and the customary law side by side and the attention which legal 
science gave to each, comparative studies were not undertaken. 
The Roman law jurists were concerned only with the classical 
sources, and the national jurists, with their preference for the cus- 
tomary law, had just as little interest in comparing the two com- 
peting systems. 

In the other European countries, however, the rise of the na- 
tional jurists produced a number of works in which Roman and 
Germanic laws were compared. Ferretti, a Ravenna jurist, wrote 
a treatise on the differences between the Roman and Lombard 
laws. In Spain, where the compilation of the Siete Partidas had 
prepared the way for the amalgamation of the Roman and the 
Germanic laws but had only resulted in strengthening the Ro- 
manistic influence,” various works were written during the six- 
teenth century for the purpose of showing the differences between 
the Roman and the native systems.** The foremost of these is the 
treatise of Martinez de Olano, who fully recognized the value and 
the importance of the indigenous Spanish system.* ‘Toward the 
end of the century, a tendency became manifest in Germany also, 
mainly represented by the Saxon jurists,’® to supplement the ex- 





65 Jd. at 390; 1 ESMENWN, OP. cit. supra note 60, at 714; Aubepin, De l’influence de 
Du Moulin sur la législation francaise (1853) 3 REvuE CRITIQUE DE LEGISLATION 
603; (1854) 4 id. 261; (1854) 5 id. 32, 305. 

66 See Hazeltine, supra note 50, at 162. 

67 Altamira, in A GENERAL SuRVEY OF EvEeNTS, SOURCES, PERSONS, AND MovE- 
MENTS IN CONTINENTAL LEGAL History (1912) 617, 627, 641, 667. 

68 Also the discovery of the new world inspired a few Spanish scholars to 
study the laws of the Indies. Thus Gregorio Garcia in his book, OrIGEN DE LOs 
INDIOS DE EL Nuevo Munpo E INDIAS OCCIDENTALES, published in 1607, investigated 
the origins of the legal system which the conquerors found in the Indies and, 
strangely enough, compares this system with the Hebrew legal system. See Altamira, 
Les Etudes du Droit Comparé en Espagne (1928) 1 AcTorUM ACADEMIAE UNIVER- 
SALIS JURISPRUDENTIAE COMPARATIVAE 97, 99. 

69 MARTINEZ DE OLANO, ANTINOMIA JuRIS HisPANORUM ET CIVILE; see Hazel- 
tine, supra note 50, at 162. 

70 Among the works of those jurists the following may be mentioned: Mop. 
Pistoris, ILLUsTRIUM QUAESTIONUM JURIS TUM COMMUNIS TUM SAXONICI (1599- 
1601); Hartm. Pistoris, OPERA OMNIA (1679); CARPZOV, JURISPRUDENTIA FO- 
RENSIS ROMANO-SAXONICA (1684). See 1 STINTZING, op. cit. supra note 45, at 
558, 566; 2 id. at 55. Carpzov and Conring are the founders of the science of Ger- 
manic law. See 2 STINTZING, Op. cit. supra note 45, at 3, 6; 1 GIERKE, Op. cit. supra 
note 52, at 87, 89. 





1042 HARVARD LAW REVIEW 


position of Roman law by the study of Germanic law insofar as 
it was still applied. They not only collected all the available au- 
thorities both domestic and foreign,” and laid a foundation for 
the scientific amalgamation of Romanic and Germanic law in 
the so-called usus modernus, but they also studied the differ- 
ences between the two legal systems. This study gave rise to the 
so-called differentiae literature, namely concise expositions of 
the differences between Roman and Saxon law, originally prepared 
by Reinhard and Fachs.”” They were republished several times 
and later revised by the law faculties of Wittenberg and Leipzig, 
which reveals the great authority they enjoyed.”* Another inter- 
esting work of a similar character is the treatise of Busius.* Fol- 
lowing the arrangement of the Digest, it presents a commentary 
on Roman law, the main feature of which, however, is not the 
usual discussion of conflicting authorities interpreting Justinian 
law books, but the comparative study of the deviations from the 
rules of Roman law which had been developed in canon law and 
which could be found in the customary laws of Germanic origin. 
The study of these customs was not restricted to those which 
existed in German territories but included those of the whole Con- 
tinent.” 





71 Among these collections the most valuable were: Dionystus GoTHOFREDUS, 
PRAXIS CIVILIS EX ANTIQUIS ET RECENTIORIBUS AUTORIBUS GERMANIS, ITALIS, GALLIS, 
HISPANIS, BELGIS ET ALIIS COLLECTA (1591); KircHovius, CoNSILIA s. RESPONSA 
PRAESTANTISSIMORUM GERMANIAE GALLIAE HISPANIAE JURECONSULTORUM (1605). 

72 The collection of Reinhard originated between 1549 and 1551 while Fachs 
collection must have been made even earlier. The latter was first published under 
the title, DirrERENTIAE ALIQUOT JURIS CIVILIS ET SAXONICI IN QUATUOR PARTES 
DIVISAE, NUNC PRIMUM IN LUCEM EDITAE (1567). It was republished in 1569 with 
the addition of Reinhard’s collection. See 1 STINTZING, op. cit. supra note 45, 
at 549. 

78 The revisions took place in 1571 and 1572. A number of new editions fol- 
lowed until 1610. See id. at 550. 

A comparative study of Dutch and Roman law was made by Huber. Institv- 
TIONES JURIS FRISICI QUATENUS A ROMANO DISCREPAT in 2 OPERA MINORA (Wieling 
ed. 1746) 301-450. 

74 Busrus, COMMENTARIUS IN UNIVERSAS PANDECTAS DOMINI JUSTINIANI, CUM 
DIFFERENTUS CONSUETUDINUM COMMUNIUM, ET GERMANIAE, GALLIAE, BELGICAE, 
SINGULARIUM, JuRIS CANONICI ITEM ATQUE (1608-1614). Although this work is 
cited by Gierke, it seems to be entirely forgotten. See 1 GiERKE, op. cit. supra 
note 52, at 86, n.161. 

75 Busius gives in his commentary first the authorities on Roman law, then 
usually the deviations which canon law had developed, and finally the various 


’ 
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In England, although the Roman law was still taught at Oxford 
and Cambridge “ and, as in the age of Bracton, was again exercis- 
ing a strong influence on the development of English law, a few 
comparative studies were produced. The continual friction be- 
tween the temporal and the spiritual jurisdictions inspired Chris- 
topher St. Germain, with a view to conciliation, to attempt a com- 
parative exposition of the common law and the canon law. His 
book, Doctor and Student,’* in which the two systems were repre- 
sented by the doctor of divinity and the student of the laws of 
England, contains, as Sir Frederick Pollock says, “ No historical 
inquiry and very little direct criticism, but there is comparison of 
two systems of legal ideas and rules undertaken with a definite 
purpose and conducted by an author well acquainted with both.” “° 
At the beginning of the next century a more ambitious attempt 
was made by William Fulbecke,®° who covered the common law, 





Germanic customs. The deviations are marked by marginal notes. E.g., in his 
commentary to Dic. 3, 1, 1, he states first the Roman law, then the mores 
Germaniae et Hollandiae, then mores Germaniae et Belgicae, then the Jus Canoni- 
cum, then the Consuetudo Camerae Supremae, and finally the Aulae Frisiorum. 
1 Bustus, op. cit. supra note 74 (new ed. 1656), at 119-20. 

76 The reformation in England led to a change in the position of the canon 
law. Its teaching was stopped and degrees ceased to be taken in it. But due 
to the fact that the study of civil law had usually been combined with the canon 
law, the change in the position of the canon law reacted on the study of the civil 
law. To obviate this result, Henry VIII established the Regius professorships of 
Civic Law both at Oxford and Cambridge. This encouragement of the study of 
civil law as well as the rise of an unofficial body of Civilians, the Doctors’ Com- 
mons, led to a renewed reception of Roman law principles into English law. See 
4 HotpswortH, op. cit. supra note 43, at 228, 235. 

77 Maitland, English Law and the Renaissance in 1 SeLtect Essays IN ANGLO- 
AMERICAN LEGAL History (1907) 157, 168, 185; 4 Ho~pswortu, op. cit. supra 
note 43, at 252, 285; PLUCKNETT, op. cit. supra note 57, at 213. While Maitland 
went so far as to suggest that during the reign of Henry VIII the common law 
itself was in danger from the Civilians, Holdsworth and Plucknett are of the 
opinion that the continued existence of the common law was never in serious 
danger. However, its supremacy as the one and only legal system in England 
was vigorously challenged by the prerogative courts as well as the court of 
chancery which became “ infected with the same spirit” and was more and more 
inclined to rely upon the civil law system. 

78 Published 1523-30; cf. 5 HorpswortH, op. cit. supra note 43, at 266. 

79 (1903) 5 J. Soc. Comp. Lec. (N.s.) 82. 

80 FULBECKE, PARALLELE OR CONFERENCE OF THE Civit LAw, THE Canon LAw 
AND THE COMMON LAW OF THIS REALME OF ENGLAND (1601). He cast his discus- 
sion of the resemblances and differences between these laws into the form of 
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the canon law, and even the civil law, but failed to achieve an 
accurate statement or a scientific comparison ** of these three 
legal systems.** 

Thus we see that in the sixteenth century a few comparative 
studies were produced. They were, however, confined to the laws 
which were existing side by side in the same country.** There is 
little doubt that at the beginning of the seventeenth century the 
average European jurist was well acquainted with only the law 
of his own territory. Insofar as these laws formed one of the 
bodies of European common law (Roman and canon law, feudal 
law, law merchant) he was still studying and relying upon an- 
cient and foreign authorities. The continental jurist was familiar 
with neither the customary Germanic law outside his own country 
nor the English common law, while the English jurist did not 
possess either a knowledge of the Germanic customs on the Con- 
tinent or an acquaintance with the content of modern Roman 
law.** 


THE SEVENTEENTH AND EIGHTEENTH CENTURIES 


While the Reformation, with its breach from authority, had pre- 
pared the way for the emancipation of legal science from the text 





twenty-two dialogues between a canonist, a civilian, and a barrister upon various 
legal topics. Cf. 5 HotpswortH, op. cit. supra note 43, at 22. 

81 Sir Frederick Pollock thinks that “as a whole the book is tedious, ill- 
constructed, and uncritical.” See loc. cit. supra note 79. 

82 See also CoweLt, INsTITUTIONES JURIS ANGLICANI, AD METHODUM ET 
SERIEM INSTITUTIONUM IMPERIALIUM ComposITAE & DiIGESTAE (1st ed. 1605). 
This work combines an attempt to recast English law with the terminology and in 
the system of Justinian’s INsTITUTES so as to make a comparison between the 
Roman and the English legal system. 

In Scotland also comparative studies begin to appear in the seventeenth century. 
See Stair, THE INSTITUTIONS OF THE LAW OF SCOTLAND, COLLATED WITH THE CIVIL, 
CANON AND FeupAL LAWS AND WITH THE CusToMs OF NEIGHBOURING NATIONS 
(1681). As to the character of this investigation, see i id. (More ed. 1832) xi. 

83 All these studies fall in that group which Sauser-Hall in his FoNcTIon ET 
METHOpDE pu Droir Compare (1913) calls “ Droit comparé interne” and justly dis- 
tinguishes from modern comparative law which he calls “ Droit comparé externe.” 

84 Even the knowledge of most Civilians who were members of the Doctors’ 
Commons seemed to be confined to the old Roman law, since the instruction at 
Oxford and Cambridge was based upon Justinian’s law books and on the classical 
Roman law. Most of the incumbents of the Regius professorships were fol- 
lowers of the Humanists, with the exception of Albericus Gentilis who, as pro- 
fessor of Civil Law at Oxford, bitterly opposed “the French Humanizers and 
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of the Corpus Juris *° and the Renaissance had led to an objective 
appreciation of the various bodies of law,** the rising Law-of- 
Nature School with its aim at uniformity and its method of specu- 
lative rationalism did not promote empirical studies in compara- 
tive law. Most of the jurists of this school, which dominated the 
seventeenth and eighteenth centuries, found the principles of their 
system of natural law by mere deduction and, though they did not 
consider any other system, they relied unconsciously upon the 
system of law with which they were most familiar.** Only a few 
of the leading minds thought of using the available comparative 
material. 

Bacon, the foremost juridical thinker of his time in England, a 
man of great idealism with a complete command of legal learning, 





stood up for the mediaeval Gloss.” See 4 HotpswortH, op. cit. supra note 43, at 
235, 239; Maitland, supra note 77, at 182; GREAT JURISTS OF THE WORLD 109, I15. 

85 Luther repudiated the canon law but both he and Melanchthon admired 
the Roman law because of its inherent soundness and reasonableness, and upheld 
its validity in spite of its popular disapproval. See 1 STINTZING, op. cit. supra note 
45, at 267, 271, 273, 284. 

86 The customary laws of Germanic origin obtained admission into the uni- 
versities at the end of the seventeenth and the beginning of the eighteenth cen- 
tury. In France, Louis XIV established in 1679 a chair for French law at the 
University of Paris. See Viortet, Historre DU DROIT FRANGAIS (3d ed. 1905) 217. 
In Germany the first lectures on Germanic law were held in 1707 at Wittenberg. 
See 1 GIERKE, op. cit. supra note 52, at 89. In Switzerland, where Roman law 
never was received as a whole and influenced legal development only in some 
parts of the country, but where it had been taught since the end of the middle 
ages, instruction in the traditional Germanic law was first given in 1748 at Berne. 
See 4 Huser, SysTEM UND GESCHICHTE DES SCHWEIZER PRIVATRECHTS (1893) 107, 
115; ORELLI, RECHTSSCHULEN UND RECHTSLITERATUR IN DER SCHWEIZ (1879) 12, 
19, 24, 31, 37- 

87 The system of natural law which in the 1700’s had most currency in Ger- 
many, namely, the system of Christian Wolf and his followers, was criticized by 
Gans as follows: “ Das Naturrecht dieser Schule hatte, wie ihre Metaphysik seine 
Saetze ohne weitere Critik der Vorstellung der Zeit entnommen, dieselbe aber nicht 
in ihrer innerlichen Notwendigkeit aufgewiesen, sondern als fixe, fuer sich beste- 
hende Wahrheiten aneinandergereiht. Was aber das positive Recht betrifft, so 
war man weder an das roemische noch an das germanische Recht herangegangen, 
um die eigenen Vorstellungen dieser Voelker abzusehen, sondern man hatte den 
vorgefundenen roemischen oder germanischen Stoff wiederum in das Gew2nd und 
in die Form der in der Zeit herrschenden Vorstellungen zu bringen versucht. Das 
wissenschaftliche Produkt dieser Behandlungsweise war daher ein Naturrecht, 
welches roemisches und germanisches Recht enthielt, wie solches in der Zeit 
praktisch war, dem Inhalt und der Form nach das Naturrecht der Wolf’schen 
Schule.” 1 Gans, Das ERBRECHT IN WELTGESCHICHTLICHER ENTWICKLUNG (1824) 
Vii. 
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embracing to a considerable extent also the civil law,** urged the 
development of a system of universal justice by which one might 
test and improve the law of each country.*® But while he con- 
tended that these universal propositions should be based, at least 
partly, on various legal systems, he laid them down without sup- 
porting them with foreign legal material. On the other hand, 
Leibnitz, who mastered the whole scientific knowledge of his time, 
advocated in his proposals of new studies in the law a universal 
historical and comparative survey as one of the desiderata.” 
However, he never attempted to undertake such a study himself 
because he turned his interest and manifold activities to other 





88 See 5 HotpswortTH, op. cit. supra note 43, at 238, 246, 248; Great JurRIsTs 
OF THE WoRLD (1914) 144. 

89 See Bacon, DE DIGNITATE ET AUGMENTIS SCIENTIARUM (1623) bk. viii, c. 3: 
Tractatus de justitia universali sive de fontibus juris, Pr.: “‘ Qui de legibus scrip- 
serunt, omnes vel tamquam philosphi, vel tamquam jurisconsulti, argumentum illud 
tractaverunt. Atqui philosphi proponunt multa, dictu pulchra, sed ab usu 
remota. Jurisconsuiti autem, suae quisque patriae legum, vel etiam Romanarum, 
aut Pontificiarum placitis obnoxii et addicti, judicio sincero non utuntur; sed 
tamquam e vinculis sermocinantur. Certo cognitio ista ad viros civiles proprie 
spectat, qui optime norunt, quid ferat societas humana, quid salus populi, quid 
aequitas naturalis, quid gentium mores, quid rerumpublicarum formae diversae, 
iddoque possunt de legibus, ex principiis et praeceptis, tam aequitas naturales, 
quam politices decernere. Quamobrem id nunc agatur, ut fontes iustitiae, et utili- 
tatis publicae, petantur, et in singulis iuris patribus, character quidam et idea iusti, 
exhibeatur; ad quam particularium regnorum et rerumpublicarum leges probare, 
atque inde emendationem moliri quisque, cui hoc cordi erit, et curae, possit; hujus 
igitur rei, more nostro, exemplum in uno titulo proponemus.” 

90 See Lerpnitz, NOVA METHODUS DISCENDAE DOCENDAEQUE IURISPRUDENTIAE 
(1667) (4th opera ed. Dutens) 191: “ Habemus leges Mosaicas in sacra scriptura, 
quarum cum Romanis comparationem paulo post Justinianem Graeculus aliquis 
instituit, hodie verum diligentiorum ea in re operam Zepperus navavit. Legum 
Aegyptiarum, Persicarum, Scythiarum extant reliquae apud Herodotum, in frag- 
mentis Ctesiae et Diodore Siculo. Graecorum instituta diligentissime persecutus 
est Pausanias, et nostri aevi velut alter Pausanias Meursius. Jura Romanorum 
satis cognosci ex variis eor'um monumentis possunt, de quo mox. Gentium primo 
barbarorum postea excultura iura, scilicet Langobardorum, Gothorum, Fran- 
corum, leges Salicae, aliaque id genus vestutais monumenta collegit unoque volu- 
mine edidit Lindenbrogius. Nihil dicam de bullariis Pontificum, nihil de Gallico 
codice, Land-Recht et Weichbild Saxonum, statutis Polonorum, Corpore iuris 
Prutenico, consuetudinibus Italorum magnam partem collectis a Cardibale Tusco, 
nihil de iuribus Saxonum, Hungaricorum, consuetidinibus Marchicis, aliisque id 
genus gentium moribus prope infinitis. Ex his aliisque omnibus undedunque col- 
lectis, Deo dante, conficiemus aliquando theatrum legale et in omnibus materiis 
omnium gentium, locorum, temporum placita rapa\AqAws disponemus.” 
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sciences." The only men in this period who made use of com- 
parative material on a large scale and for various purposes were 
Selden, Grotius, Vico, and Montesquieu. 

Selden was the contemporary of Bacon. Bacon was one of the 
first common-law lawyers to appreciate the need for, and the 
value of, some form of general jurisprudence, whereas Selden’s 
main interest in the law was historical.** In addition to being a 
profound common-law lawyer, he had a profound knowledge of 
other systems of law, and his studies extended to the history of law 
in both eastern and western countries.** In various passages in his 
writings he stresses the necessity and importance of comparative 
studies °* which, based upon a clear understanding and thorough 
knowledge of the history of law in each country and in each age, 
should be developed inductively by observation. He investigated 
the influence of Roman law on English common law,”° and ap- 
plied the principle of comparison in the History of Tithes, one 
of his greatest works, and in his many large works on Oriental and 
Hebrew law.** “It is this world-wide survey of legal develop- 





91 See 3 LANDSBERG, GESCHICHTE DER DEUTSCHEN RECHTSWISSENSCHAFT (1898) 
pt. 1, 23, 30; GREAT JURISTS CF THE WORLD 283, 287, 295. 

92 See 5 HotpsworTH, op. cit. supra note 43, at 407. A full appreciation of 
Selden’s work as a historian is given by Hazeltine. See Selden As Legal Historian 
(1910) 24 Harv. L. Rev. 105, 205; see also GREAT JURISTS OF THE WoRLD 185. 

93 Selden was, in Milton’s words, “the chief of learned men reputed in this 
land.” See 5 HotpswortH, op. cit. supra note 43, at 407. 

94 See the prefaces to the History oF T1iTHES and Tirtes or Honour, as well as 
the essay, End and Purpose of Writing the History of Tithes. “ His wide studies 
in the legal systems of many eastern and western lands gave him the broad out- 
look and the knowledge necessary to a comparative historian of law. ... There 
is here a perception of the fundamental maxim of all comparative studies that 
the two or more things to be compared must first of all be studied and known 
separately and individually, and that only then can a comparison prove of any 
theoretical or practical value. He sees indeed, with great clearness, the necessity 
of studying by itself the history of law in each country and in each age, in order 
that the results thus obtained may be made the basis of an inductive compari- 
son. By proceeding in this fashion the comparative legal historian may note the 
features that are common to the development of law in many countries and in 
many ages and also the features that are peculiar to one or more countries or 
one or more ages. In this way too the influence of one legal system upon an- 
other may be definitely traced, and the great outlines of legal development through- 
out the centuries may be drawn with some scientific precision and thus with 
actual helpfulness in the guidance of the present and future generations of men.” 
Hazeltine, supra note 92, at 214. 95 See DissERTATIO AD FLETAM (1647). 

%6 De pus Syrtis (1617); DE SUCCESSIONIBUS IN BONA DEFUNCTORUM AD LEGES 
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ment which strikingly characterizes the work of Selden and makes 
it of lasting significance in the history of comparative legal 
studies.” °* Although he did not attempt to trace the great out- 
lines of legal development throughout the centuries with a view 
toward establishing a universal legal history, it would seem that 
his works mark the beginning of comparative legal history. 
While Selden’s primary aim was the discovery of the historical 
truth which, as Maitland once said,** involves comparison, Gro- 
tius, with his encyclopedic knowledge,” used legal material from 
all lands and ages **° for the purpose of furnishing illustrations 





EBRAEORUM (1631); DE SUCCESSIONE IN PONTIFICATUM EBRAEORUM (1636); DE 
JURE NATURALI ET GENTIUM JUXTA DISCIPLINAM EBRAEORUM (1640); Evutycuyn 
AEGYTIIe PATRIARCHAE ORTHODOXORUM ALEXANDRINI ECCELESIAE SUAE ORIGINES 
(1642) ; Uxor EsrAIcA SEU DE NUPTIIS ET DIVORTIIS VETERUM EBRAEORUM LIBRI 
TRES (1646); De SyNEDRIIS VETERUM EBRAEORUM (1650-53). 

97 Hazeltine, supra note 92, at 215. 

98 “ History involves comparison and the English lawyer who knew nothing 
and cared nothing for any system but his own hardly came in sight of the idea 
of legal history.” MarrLtanp, Why the History of English Law is not Written in 
1 CoLLEcTED Papers (1911) 488. 

99 See GREAT JURISTS OF THE WORLD 169, 178. 

100 “ Comparavit autem cum iure Romano peregrina instituta in Florum 
sparsione, etiam peregrina interse in adnotationibus ad ius Belli ac Pacis et in ipso 
textu. Neque id obiter fecit, sed ita, ut verus thesaurus similium dissimiliumque 
institutorum in utroque opere eluceat. Adfert autem varia gentium iura modo ex 
historiis, veluti Mexicanorum, Peruanorum, Tartarorum, etiam veteram Aegy- 
tiorum, recentium Danorum et, quod mireris in eius regni legato, Sueonum, modo 
ex iuris monumentis velut Hebraeorum, quorum quum priscas Moysis legis tum 
nova Rabbinorum praecepta Hebraice perinde ut Latine Graeceque doctus abun- 
dantissime adhibere solet. Copiosus praeterea Graeco iure illustrando ex omnibus 
eius fontes praeter lapides, quos illa aetas nondum effoderat, ab Homero cum 
scholiis initio facto. ... Posterioribus familiarissime utitur Platone de legibus, 
Aristotelis omnibus operibus, Theophrasti epi cvpSodalwy fragmento, oratoribus 
omnibus praecipue vero Demosthene, etiam lexicus rhetoricis, comoediographis, 
philosophorum testamentis. Sed ne ius quidem Graecoromanum ab eo neglectum 
est, quod hausit non tantum ex iis fontibus, quales sunt Theophilus, Basilica, 
Eusthathius de temp. intervallis, Harmenopulus, sed etiam ex Leunclavii corpore, 
quod nova instituta continet et proprie Byzantina. Haud minus sedulo fre- 
quentat Germanorum, quum vetera tum media, nova denique instituta. Vetera 
veluti barbarorum leges: Salicam, Bajuvaricam, Burgundionum, multo vero saepius 
Visigothorum ; Capitularia, saepissime quidem supposita Benedicti, interdum tamen 
genuina velut Childeberti decretionum, Caroli Calvi edictum Pistense; Marculphi 
formulas, leges Anglicas Kanuti, Lombardas per materias dispositam. Media 
veluti Specula Saxonicum, Constitutiones Siculas imperatoris Friderici II. Jam 
nova velut Francogallorum regias constitutiones, horum ipsorum Sanction des eaux 
et foréts, Molinaeum ad consuetudinem Parisiensem, Anglorum Fortescue de 
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and confirmations for his system of natural law. Since he be- 
lieved that the universal validity of his propositions of natural 
law could be proved, not only by a mere deduction from reason 
but also by the fact that certain rules and legal institutions were 
recognized in all legal systems,*”* he used this comparative mate- 
rial in order to prove his own theories. In his system of natural 
law, comparative studies in the modern sense had no place, nor 
did he follow the mediaeval practice of using foreign materials as 
binding authorities.*”’ 

Vico, the prominent Italian legal philosopher, utilized compara- 
tive examples by a similar method, but for a different purpose.*** 
Being convinced that the laws of all nations are based upon the 
common sense of mankind and were therefore originally identical, 
he regarded it as one of the main tasks to prove that this natural 
law originated independently in the legal history of each nation.*** 
Thus, from his metaphysical point of view, he anticipated Hegel 
by conceiving a universal philosophy of history, and the general 
truths and metaphysical principles which he deduced were illus- 
trated by legal material from all times and places. 


Montesquieu differed from Grotius as well as from Vico in aim 
and method.** Like Selden, he was interested in an objective 





laudibus, Littleton de villenagio, de tenuris, Batavorum suorum et meorum Neosta- 
dium de pactis antenuptialibus, olim iudicata et rerum usu auctori cognita de 
fluvibus incrementis instituta gentes inveterata.” Naber, Hugo Grotius, iuris 
Romani et iurisprudentiae comparatricis cultor (1928) 1 ACTORUM ACADEMIAE 
UNIVERSALIS IURISPRUDENTIAE COMPARATIVAE 51, 57. 

101 See DE IURE BELLI AC PAciIs I, 1, xi, 1 (Molhuysen ed. 1919) 28: 
“Esse autem aliquid iuris naturalis probari solet tum ab eo quod prius est, tum 
ab eo quod posterius. Quarum probandi rationum illa subtilior est, haec popu- 
larior. A priori, si ostendatur rei alicuius convenientia aut disconvenientia neces- 
Saria cum natura rationali ac sociali: a posteriori vero, si non certissima fide, certe 
probabiliter admodum, iuris naturalis esse colligitur id quod apud omnes gentes, 
aut moratiores omnes tale esse creditur. Nam universalis effectus universalem 
requirit causam: talis autem existimationis causa vix ulla videtur esse posse praeter 
sensum ipsum communis qui dicitur.” 

102 In the same way as Grotius use of comparative legal material, though to 
a lesser extent, has been made by other scholars of the Law-of-Nature School, 
particularly Pufendorf. See 3 LANDSBERG, op. cit. supra. note 91, at 12. 

108 See GREAT JURISTS OF THE WORLD 345, 362, 371. 

104 His legal philosophy and his philosophy of history are revealed in the fol- 
lowing works: DE UNO UNIVERSI IURIS PRINCIPIO (1720) ; DE CONSTANTIA IURISPRU- 
DENTIS (1721); and above all, SctENZA NUOVA (1725). 

105 See GREAT JURISTS OF THE WORLD 417, 427. 
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observation of historical facts, but he undertook this compara- 
tive study of legal institutions, not for the mere sake of discover- 
ing historical truths, but for supporting the legislative reforms 
which he suggested.*”° He wanted historical facts to speak for 
themselves without any preconceived theory of their importance 
or development.’ Therefore, the significant feature of his com- 
parative method is his use of foreign legal materials not as illus- 
trations, as his predecessors had done, but as sources of legislative 
experience and for the purpose of inspiring legal science with the 
breadth of a broad intellectual outlook. Although his work is 
mainly devoted to public law and suffers from shortcomings,’” 
both his universal outlook and his method of empirical observation 
make him the foremost precursor of modern comparative law.’” 





106 Montesquieu himself expressed the purpose of his Esprir pEs Lors (1748) 
in a pamphlet in defense of his work as follows: “ Ceux qui auront quelques lumiéres 
verront, du premier coup d’oeil, que cet ouvrage a pour objet les lois, les coutiimes 
et les divers usages de tous les peuples de la terre. On peut dire que le sujet en est 
immense, puisqu’il embrasse toutes les institutions qui sont regues parmi les 
hommes; puisque l’auteur distingue ces institutions; qu’il examine celles qui con- 
viennent le plus 4 la société, et 4 chaque société; qu’il en cherche l’origine; qu’il en 
decouvre les causes physiques et morales; qu’il examine celles qui ont un degré de 
bonté par elles-mémes; et celles qui n’en ont aucun; que de deux pratiques perni- 
cieuses il cherche celle qui l’est plus et celle qui l’est moins; qu’il discute celles 
qui peuvent avoir de bons effets 4 un certain égard et de mauvais dans un autre. 
Tl a cru ses recherches utiles, parce que le bon sens consiste beaucoup a connaitre 
les nuances des choses.” 6 Oruvres Compiétes (Laboulaye ed. 1876) 165. This 
elaborate statement elucidates what he had expressed already in the preface of 
his work: “ Chaque nation trouvera ici les raisons de ses maximes; et on tirera 
naturellement cette conséquence, qu’il n’appartient de proposer des changements 
qu’a ceux qui sont assez heureusement nés pour pénétrer d’un coup de génie toute 
la constitution d’un Etat.” 3 id. at 84. 

107 In the preface he explains, “ Je n’ai point tiré mes principes de mes préjugés, 
mais de la nature des choses.” Ibid. 

108 Tt seems that these shortcomings are mainly the following: (1) Many of 
his sources had no scientific value at all and his work is, therefore, unreliable in 
fact. (2) He overrated the influence of external conditions such as climate and 
geographic location, and underrated the influence of tradition and national char- 
acteristics. (3) He compared institutions which belong to different stages of legal 
development without recognizing that they are not entirely commensurable. See 
Ehrlich, Montesquieu and Sociological Jurisprudence (1916) 29 Harv. L. Rev. 
582; Laboulaye, Etudes sur Esprit des Lois, de Montesquieu (1869) 1 REVUE DE 
Drorr INTERNATIONAL ET DE LEGISLATION COMPAREE 161. 

109 This merit has been attributed to him by writers of various times and 
countries: “ Montesquieu a fait rentrer le droit et la politique dans la classe des 
sciences expérimentales; et il a crée du méme coup Vhistoire du droit et la législa- 
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The work of these men, however, should not obscure the fact 
that during this period comparative studies remained exceptional. 
The seventeenth and eighteenth centuries were the time of the 
growth of national laws on the Continent and the national jurists 
concentrated their efforts on mastering their own traditional legal 
material.*° They were absorbed in the growing bulk of case law 
and in the adaptation of law to modern national needs.** As far 
as legislative improvements were envisaged, the jurist looked to 
natural law, and while the student of natural law was familiar 
with the work of its foreign exponents, he was not interested in 
the foreign systems of law in which they had been trained. It 
would seem that in the eighteenth century, only in England was 
foreign law studied to an extent that it again became an influen- 
tial factor; there the study of Roman and modern civil law helped 
to develop and liberalize the common law."* Whenever the law- 





tion comparée.”” 3 Ozuvres CompLétes (Laboulaye ed. 1876) ix. “ In diesem gros- 
sen Geiste stellte sich die Forderung einer Rechtsgeschichte nicht anders dar, denn als 
die Forderung nach dem Geiste der Gesetze.... Ihm genuegte nicht die klein- 
liche Beschraenktheit auf ein Volk und eine Zeit, sondern nur in der Totalitaet der 
Geschichte fand er die Berechtigung jedes einzelnen Volkes und jeder einzelnen 
Zeit... . Er wird immer als der Schoepfer einer universellen Behandlung in der 
Rechtswissenschaft angesehen werden muessen.” 1 GANS, op. cit. supra note 87, 
at xviii. Montesquieu “is the great precursor of modern historical and com- 
parative research. If we hesitate to call him the founder, it is only because neither 
his materials nor his methods of execution were adequate to do justice to his ideas.” 
Pollock in (1903) 5 J. Soc. Comp. Lec. (N.s.) 83. 

110 Thus Domat and Pothier in France, Heineccius and Leyser in Germany 
summed up in their works the traditional legal materials of their countries. See 
1 BRISSAUD, OP. cit. supra note 34, at 395, 398; 3 LANDSBERG, Op. cit. supra note 91, 
at 179, 206. 

111 The remarkable legislative activity of the 1600’s and 1700’s in France, and 
the 1700’s in Prussia and Bavaria, prepared the way for national codification. 
See 1 BrISSAUD, op. cit. supra note 34, at 380; BRUNNER-SCHWERIN, GRUNDZUEGE 
DER DEUTSCHEN RECHTSGESCHICHTE (8th ed. 1930) 273; 3 LANDSBERG, op. cit. supra 
note g1, at 214. 

112 See Scrutton, Roman Law Influence in Chancery, Church Courts, Admiralty, 
and Law Merchant in 1 Setect Essays In ANGLO-AMERICAN LEGAL History (1907). 
Even Blackstone conceded the usefulness of civil law studies in England, when, in 
his introductory lecture on the study of the law, he says, “ Far be it from me to 
derogate from the study of the civil law, considered (apart from any binding au- 
thority) as a collection of written reason. No man is more thoroughly persuaded 
of the general excellence of its rules, and the usual equity of its decisions, nor is 
better convinced of its use as well as ornament to the scholar, the divine, the 
Statesman, and even the common lawyer.” But, he adds cautiously, “ we must 
hot carry our veneration so far as to sacrifice our Alfred and Edward to the 
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yers did not find an express rule in the common-law authorities, 
they turned to the Roman law books, which were regarded as an 
embodiment of pure legal reason.*** Thus, Lord Holt relied 
strongly on the civil law *** and Lord Mansfield worked the law 
merchant, which had grown up on the Continent and had been 
shaped by civil law doctrines, into the fabric of the English com- 
mon law.**® 


TuHeE First HALF oF THE NINETEENTH CENTURY 


The legal development of the nineteenth century is character- 
ized by the national unification and simplification of law on the 
Continent. Under the influence of eighteenth century rationalism, 
the idea of codification, by which law was to be reconstructed 





manes of Theodosius and Justinian [and] if an Englishman must be ignorant of 
either the one or the other, he had better be a stranger to the Roman than the 
English institutions.” 1 BL. Comm. *5. 

113 See Pound, Juristic Science and Law (1918) 31 Harv. L. Rev. 1047, 1052. 

114 In Lane v. Cotton, Lord Holt laid down the reason for his inclination: 
“The principles of our law are borrowed from the civil law, and therefore 
ground upon the same reason in many things.” 1 Ld. Raym. (1701) 646, 652. 
This confirms the impression, that “ he was in no sense a profound Romanist yet 
he had been a careful student of Bracton, and through his decisions some of the 
academic speculations of Bracton became living common law.” PLUCKNETT, op. cit. 
supra note 57, at 168, 215. 

115 “ He (Lord Mansfield) saw the noble field that lay before him, and he 
resolved to reap the rich harvest which it presented to him. ... As respected 
commerce, there were no vicious rules to be overturned, he had only to consider 
what was just, expedient, and sanctioned by the experience of nations farther 
advanced in the science of jurisprudence. His plan seems to have been to avail 
himself, as often as opportunity admitted, of his ample stores of knowledge, ac- 
quired from his study of the Roman civil law, and of the juridical writers pro- 
duced in modern times, by France, Germany, Holland and Italy, not only in do- 
ing justice to the parties before him, but in settling with precision and upon 
sound principles a general rule, afterwards to be quoted and recognized as gov- 
erning all similar cases.” 3 CAMPBELL, Lives OF THE CHIEF JusTICEs (3d ed. 1874) 
275. But he was bitterly attacked: “In contempt or ignorance of the common 
law of England, you have made it your study to introduce into the Court where 
you preside, maxims of jurisprudence unknown to Englishmen. The Roman 
code, the law of nations, and the opinions of foreign civilians, are your perpetual 
theme.” Jd. at 312. In Lord Campbell’s opinion, however, this charge was not sup- 
ported by “the slightest colour of pretence. He did not [consider] the Common 
Law of England . . . a perfect code . . . but in no instance did he ever attempt 
to substitute [Roman] rules and maxims for those [of the Common Law]. He 
made ample use of the compilation of Justinian, but only for a supply of principles 
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upon the basis of new principles deduced by reason and ex- 
pressed in simple and concise formule, became an accepted con- 
cept in the late 1700’s and early 1800’s.**° 

With the creation of various national codes," the jurists of 
these countries concentrated all their efforts on the interpreta- 
tion and analysis of their codes. This conception of the function 
of legal science, which was based entirely on immediate practical 
needs, resulted inevitably in the narrowing of its outlook and in 
the limitation of its objects of study. An atmosphere was created 
in which studies in foreign and comparative law were regarded as 
having no value. Although the Historical School of jurisprudence 
vigorously objected to the attempts to codify the law *** and ad- 
vocated the application of a method of observation to law and its 
creative force, national genius,”® the school was not inter- 
ested in any law except classical Roman law. Its followers 
disregarded the growing laws of the time, which were merging and 
amalgamating the common elements of European law of Roman 
origin with the diversified customary law of Germanic tradition, 
because they considered it inferior to the classical Roman law 
which was regarded as the “common law of all civilized na- 
tions.” *2° But in spite of these adverse tendencies which pre- 
vailed in continental legal science during the first half of the nine- 
teenth century, the interest in foreign and comparative law was 
rising in France as well as in Germany, fostered and promoted by 
various causes; the same was true in England and in the United 
States. . 

In Germany, classical philosophy, with its broad vision and its 
influence on legal science through the metaphysical jurists, would 





to guide him upon questions unsettled by prior decisions in England. He derived 
also similar assistance from the law of nations, and the modern continental codes.” 
Id. at 314. See also 1 HotpswortH, op. cit. supra note 43, at 572; 5 id. 129, 147; 
PLUCKNETT, Op. cit. supra note 57, at 170, 215. 

116 See Alvarez, Une nouvelle conception des études juridiques et de la codifica- 
tion du droit civil, 1900 in THE ProGRESS OF CONTINENTAL LAW IN THE NINE- 
TEENTH CENTURY (1918) I, 4, I2. 

117 See Hug, The Origin and Spirit of European Civil Codes (1932) 5 CHINA 
L. REv. 9. 

118 See SavicNy, Vom BERUF UNSRER ZEIT FUR GESETZGEBUNG UND RECHTS- 
WISSENSCHAFT (1814 Reprint 1914). 

119 See 1 SAvIGNY, SYSTEM DES HEUTIGEN ROEMISCHEN REcHTs (1840) 13. 

120 See 1 PucuTta, CURSUS DER INSTITUTIONEN (6th ed. 1865) 94. 
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seem to be responsible for the reviving interest in studies of 
foreign and comparative law. Anselm von Feuerbach,’ the lead- 
ing scholar in criminal law of his time, was the first to conceive 
the science of comparative law.’*? Although strictly adhering to 
the critical rationalism of Kant and to his conception of an abso- 
lute principle of justice which may be deduced from reason, 
Feuerbach nevertheless realized that legal science is an empirical 
science, and he admitted that its findings must be based on em- 
pirical observation. But since legal science is not limited in time 
and place, he believed that this observation must be as compre- 
hensive as possible and must include the law and legal institutions 
of all times and nations. He stressed the fact that such an ex- 
tensive comparison is necessary to supplement the results which 
are obtained by philosophical and legal reasoning and that, on the 
other hand, comparative studies must be guided by a philosophi- 
cal method of jurisprudence.*** 

While Feuerbach’s philosophical view was Kantian, Eduard 
Gans,’** the decided opponent of Savigny and the Historical 





121 See 3 LANDSBERG, GESCHICHTE DER DEUTSCHEN RECHTSWISSENSCHAFT (1910) 
pt. 2, 112-39. 

122 Feuerbach stressed the necessity of a comparative jurisprudence, first in a 
preface which he wrote to the book of UNTERHOLZNER, J URISTISCHE ABHANDLUNGEN 
(1810), which reads in translation: “Why does the legal scholar not yet have a 
comparative jurisprudence? The richest source of all discoveries in every empirical 
science is comparison and combination. Only by manifold contrasts the contrary 
becomes completely clear; only by the observation of similarities and differences 
and the reasons for both may the peculiarity and inner nature be recognized in an 
exhaustive maygner. Just as the comparison of various tongues produces the 
philosophy of language, or linguistic science proper, so does a comparison of laws 
and legal customs of the most varied nations, both those most nearly related to 
us and those farthest removed, create universal legal science, i.e., legal science 
without qualification, which alone can infuse real and vigorous life into the 
specific legal science of any particular country.” FEUERBACH, KLEINE SCHRIFTEN 
VERMISCHTEN INHALTES (1833) 163. 

Later, he discussed the idea of a universal legal science based on comprehen- 
sive comparative material at length in his essay, Idee und Notwendigkeit einer 
Universaljurisprudenz, which was published posthumously. 2 FEUERBACH’s Bi10- 
GRAPHISCHER NACHLASS (2d ed. 1853) 378. 

123 Feuerbach, himself, did not undertake such comparative studies as he en- 
visaged, except in a short essay, Betrachtungen ueber den Geist des Code Napoleon 
und dessen Verhaeltnis zur Gesetzgebung und Verfassung deutscher Staaten ueber- 
haupt und Baierns insbesondere in THEMIS, ODER BEITRAEGE ZUR GESETZGEBUNG 
(1812) 1. 

124 See 3 LANDSBERG, OP. cit. supra note 121, at 354, 369. 
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School, was a faithful disciple of Hegel,*’ and strongly be- 
lieved in Hegel’s metaphysical interpretation of history. Gans 
criticised severely the historical positivism, the retrospective tend- 
ency, and the “ antiquarian micrology ” of the Historical School. 
He argued for a philosophical interpretation of legal history that 
would reveal the development of governing legal ideas and basic 
legal principles which have come to be part of the reality of the 
legal world. Since he thought that the legal history of any nation 
represents but a definite stage in the universal legal development, 
it necessarily followed for him that historical jurisprudence must 
be comparative in method and universal in outlook.’** In this 
way Gans conceived the comparative and universal legal history; 
he attempted to undertake such studies on a large scale himself 
and to prove his thesis by investigating the entire history of a 
whole field of law, namely the law of inheritance. His treatise **” 
deals with the development of inheritance law in all the known 
systems of law and in spite of shortcomings which were strongly 
criticised by the Historical School, it still forms one of the out- 
standing contributions to comparative and universal legal his- 
tory.’** Both by his ingenious conception which he reasoned and 





125 “ Hegel und seine Schriften habe ich, der ich im Zwiespalt zwischen meinem 
abstrakten Denken und meiner Wissenschaft begriffen war, die vollere Versoehnung 
mit der letzteren zu danken: namentlich ist mir seit dem Erscheinen der Rechts- 
philosophie zuerst ein heller Tag geworden, wo ich mir nur eines dunkeln Herum- 
tappens bewusst war. Was mir vor dieser Zeit auch schon als einzelner Pfeiler und 
Bogen haltbar geschienen hatte, das habe ich nicht ohne die kraeftigste Anregung 
in der einfachen und grossen Architektonik eines tiefbegruendeten Gebaeudes 
wieder erkennen koennen. So hat denn nicht allein dieses Studium den unmittel- 
barsten Einfluss auf die folgende Abhandlung gehabt, sondern alles, was vielleicht 
von einigem Werth sein duerfte, gehoert nicht mir an, sondern demselben.” 
1 GANS, op. cit. supra note 87, at xxxix. 

126 See 1 GANS, op. cit. supra note 87, at xxxi: “ Die Rechtsgeschichte, in so 
fern sie nicht blosse Abstraktionen zum Inhalte haben will, begreift in sich not- 
wendig die Totalitaet der Entwicklung des Rechtsbegriffes in der Zeit, sie ist 
daher ebenso notwendig Universalrechtsgeschichte; denn sie gesteht keinem Volke 
und keiner Zeit eine ausschliessliche Wichtigkeit zu, sondern jedes Volk wird nur 
beruecksichtigt, in so fern es auf der nun aus dem Begriffe folgenden Stufe der 
Entwicklung steht.” 

127 7 GANS, op. cit. supra note 87. It bears the significant sub-title, Eine Ab- 
handlung der Universalrechtsgeschichte. As to the criticism of the Historical School 
concerning this work, see 3 LANDSBERG, Op. cit. supra note 121, at 363. 

128 Tn connection with the studies of the legal history on the law of succes- 
sions, Gans made several trips to England, and another result of his study of the 
common law was an interesting article on the English courts of equity. See (1838) 





1056 HARVARD LAW REVIEW 


expressed, though in Hegelian terms, with such admirable as- 
tuteness and by his work in the field, it would seem that Gans 
deserves the honor of being considered the first universal legal 
historian.**° 

In contrast to the philosophical attitude which formed the basis 
of Feuerbach’s and Gans’ conception of comparative law, the 
works of a widely cultured, broad-minded, and politically active 
group of jurists in southern Germany were mainly directed toward 
obtaining practical results by studies in foreign and comparative 
law. The adoption of the French Civil Code in the western part 
of Germany had brought a number of German jurists into close 
contact with French law, and Zachariae **° was one of the first 


to write an outstanding treatise on French civil law, which was 
highly esteemed in French legal science. The interest of this 
group of men was, however, not confined to the foreign law which 
was received in German territory, but extended to all the modern 
laws. They were familiar both with Roman and Germanic law 
and with their influence on modern laws, and they strongly believed 
that legal development and legal science in any civilized nation is 





10 KriTIscHE ZEITSCHRIFT FUR RECHTSWISSENSCHAFT UND GESETZGEBUNG DES AUS- 
LANDES 46. He said at the end of the article that he intended to make a compara- 
tive study of the English equity jurisdiction and the law-making function of the 
Roman praetor. Unfortunately, his death the following year prevented the ma- 
terialization of this very interesting plan. 

129 Before Gans, another opponent of Savigny, Thibaut, had attacked the 
narrow conception of legal history which had come to prevail in the works of 
the Historical School, and had emphasized the necessity of including the legal 
development of all nations in the study of legal history. See Ueber die Not- 
wendigkeit eines allgemeinen buergerlichen Rechts fuer Deutschland in Ci1viLisTIscHE 
ABHANDLUNGEN (1814) 404. Thibaut there made the following remarks which were 
taken by Gans as a motto for his book: P 

“ Das ist nicht die wahre, belebende Rechtsgeschichte, welche mit gefesseltem 
Blick auf der Geschichte eines Volkes ruht, aus dieser alle Kleinigkeiten engherzig 
herauspflueckt, und mit ihrer Mikrologie der Dissertation eines grossen Praktikers 
ueber das et cetera gleicht. Wie man den europaeischen Reisenden, welche ihren 
Geist kraeftig beruehrt und ihr Innerstes umgekehrt wissen wollen, den Rat geben 
sollte, nur ausserhalb Europa ihr Heil zu versuchen; so sollten auch unsere 
Rechtsgeschichten, um wahrhaft pragmatisch zu werden, gross und kraeftig die 
Gesetzgebungen aller andern alten und neuen Voelker umfassen. Zehn geistvolle 
Vorlesungen ueber die Rechtsverfassung der Perser und Chinesen wuerden in 
unsern Studierenden mehr wahren juristischen Sinn wecken, als hundert ueber die 
jaemmerlichen Pfuschereien, denen die Intestaterbfolge von Augustus bis Justi- 
nianus unterlag.” 

180 See 3 LANDSBERG, OP. cit. supra note 121, at 100-10. 
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of importance and of great interest to jurists in any other na- 
tion.*** The center of this group was Heidelberg and its leading 
spirit, Mittermaier, a disciple of Feuerbach, who, like his master, 
was one of the most prominent scholars in criminal law and pro- 
cedure.*** His works on criminal law and criminal procedure 
are significant.in that they are based on the most comprehensive 
comparative material and include not only continental law but 
much English and American law.*** Both Zachariae and Mitter- 
maier felt the necessity of broadening the horizon of the Ger- 
man jurist, and with this purpose in mind they founded, in 1829, 
in collaboration with a number of foreign jurists, the Kritische 
Zeitschrift fir Rechtswissenschaft und Gesetzgebung des Aus- 
landes.'** The twenty-eight volumes of this periodical contain a 





131 Zachariae expressed this view as follows: “‘ Wenn nun aus dieser Uebersicht 
des jetzt unter den Europidischen Vélkern bestehenden literarischen Verkehres und 
des dermaligen Rechtszustandes der Europdischen Staaten der Schluss gezogen wer- 
den darf, dass das, was in irgend einem Europiischen Staate fiir die Gesetzgebung 
oder fiir die Rechtswissenschaft geschehe, auch die tibrigen Europidischen Staaten 
und Volker mehr oder weniger interessire, so bedarf wohl der Plan der vorliegenden 
Zeitschrift, der Versuch, dem Deutschen Publikum die Bekanntschaft mit den 
Rechten und den rechtswissenschaftlichen Schriften des Auslandes zu erleichtern, 
nicht erst einer Entschuldigung.” (1829) 1 KririscHE ZEITSCHRIFT FUR RECHTS- 
WISSENSCHAFT UND GESETZGEBUNG DES AUSLANDES 25. 

132 See 3 LANDSBERG, Op. cit. supra note 121, at 430-37. 

133 Of his numerous works, the following are of interest in this connection: 
THEORIE DES BEWEISES IM PEINLICHEN PROZESS NACH DEN GEMEINEN POSITIVEN 
GESETZEN UND DEN BESTIMMUNGEN DER FRANZOSISCHEN CRIMINALGESETZGEBUNG 
(1809) ; HANDBUCH DES PEINLICHEN PROZESSES, MIT VERGLEICHENDER DARSTELLUNG 
DES GEMEINEN DEUTSCHEN RECHTS UND DER BESTIMMUNGEN DER FRANZOSISCHEN, 
OSTERREICHISCHEN, BAIERISCHEN UND PREUSSISCHEN CRIMINALGESETZGEBUNG (1810- 
12); Dre MUnpLicHKeIT, pAS ANKLAGEPRINZIP, DIE GFFENTLICHKEIT UND DAS 
GESCHWORENENGERICHT, IN IHRER DURCHFUHRUNG IN DEN VERSCHIEDENEN GESETZ- 
GEBUNGEN DARGESTELLT UND NACH DEN FORDERUNGEN DES RECHTS UND DER ZWECK- 
MASSIGKEIT MIT RUCKSICHT AUF DIE ERFAHRUNG DER VERSCHIEDENEN LANDER GE- 
PRUFT (1845); ERFAHRUNGEN UBER DIE WIRKSAMKEIT DER SCHWURGERICHTE IN 
Europa UND AMERIKA, UBER IHRE VORZUGE, MANGEL UND ABHILFE (1864-65) ; Das 
DEUTSCHE STRAFVERFAHREN IN SEINER FORTBILDUNG DURCH GERICHTSGEBRAUCH 
UND PARTIKULARGESETZBUCHER UND IN GENAUER VERGLEICHUNG MIT DEM ENCLI- 
SCHEN UND FRANZOSISCHEN STRAFVERFAHREN (1827); ENGLISCHES, SCHOTTISCHES 
UND NORDAMERIKANISCHES STRAFVERFAHREN (1851). 

134 Tn 1826 R. Mohl, who later became one of the co-editors of Mittermaier’s 
periodical, founded the Krir1scHE ZEITSCHRIFT FUR RECHTSWISSENSCHAFT, which to 
a certain extent may be regarded as a forerunner of the former and was discontinued 
in the yéar 1829 when the former commenced to appear. It contains very compre- 
hensive reviews on legal literature and was from the very beginning designed to 
include also the more important foreign works. See (1826) 1 id. v. One has 
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wealth of material which, from a practical point of view, offers 
most interesting suggestions. Warnkoenig, one of its later edi- 
tors, was well justified in asserting that they represent “an 
almost complete panorama of the state of legislation and legal 
science in foreign countries during a thirty year development.” **° 
One of the periodical’s characteristic features is that, for the first 
time, continental jurists displayed a keen interest in and an under- 
standing of the development and traditional technique of the com- 
mon law in England and America.**®° The cyclopedic knowledge 





but to look at the survey on recent literature of commercial law to see how 
carefully foreign juristic writings were studied by this group. See (1828) 4 id. 285. 

185 See (1865) 28 KRriTIscHE ZEITSCHRIFT FUR RECHTSWISSENSCHAFT UND 
GESETZGEBUNG DES AUSLANDES 391. 

186 From a great number of articles on English and American law the follow- 
ing may be cited as the more important: Mittermaier, Das Englische Criminalrecht 
in seiner Fortbildung (1829) 1 id. 28; Georg Phillips, Die Reception und das 
Studium des Rémischen Rechts in England (1829) 1 id. 400; Schulin, Englisches 
Wechselrecht (1831) 3 id. 177; Schirach, Das Nordamerikanische Common Law 
oder ungeschriebene Recht und die Codification (1831) 3 id. 444; Lagarmite, 
Criminal-Statistik von Nordamerika (1832) 4 id. 103; Birnbaum, Ueber nord- 
amerikanische Gesetzgebung und Rechtswissenschaft im Allgemeinen, insbeson- 
dere iiber das Criminalrecht der nordamerikanischen Freistaaten (1833) 5 id. 254, 
366; Mohl, Nordamerikanisches Staatsrecht (1835) 7 id. 1; Zachariae, Constitution 
der Vereinigten S‘aaten (Nordamerika) (1836) 8 id. 1; Story, Ueber Amerikanisches 
Staatsrecht (1837) 9 id. 1; Mittermaier, Die neueste Criminalgesetzgebung von 
Nordamerika (1837) 9 id. 126; Michaelis, Story iiber Billigkeit (1837) 9 id. 420; 
Gans, Ueber die Geschichte der Biliigkeitsgerichte in England (1838) 10 id. 46; 
Mittermaier, Uber die Fortschritte der Codification und Jurisprudenz in Nord- 
amerika (1838) 10 id. 471, (1839) 11 id. 151; Mohl, Nordamerikanisches Staatsrecht 
(1840) 12 id. 161; Mittermaier, Die englischen Anstalten zur Ausbildung des 
Rechtsgelehrten (1847) 19 id. 130; Mittermaier, Ueber den Zustand der juristischen 
Literatur in Nordamerika (1845) 17 id. 312; Mittermaier, Neueste Forschungen 
in England in Bezug auf die Geschichte und die Bedeutung der Schwurgerichte 
(1852) 24 id. 360; Warnkoenig, Das Gesetz des Staates Massachusetts, betreffend 
die Verbesserung des Civilprozesses (1853) 25 id. 1; Mittermaier, Das englische 
Strafverfahren in seiner neuesten Fortbildung durch die Gesetzgebungsarbeiten in 
Malta, in Nordamerika, in England und in den englischen Inseln Jersey und Guern- 
sey in Bezug auf den normanischen Prozess (1854) 26 id. 129, 212; Mittermaier, 
Nordamerikanisches Recht (1854) 26 id. 152; Mittermaier, Die neuesten Leistungen 
auf dem Gebiete der Rechtswissenschaft in Nordamerika (1856) 28 id. 108; Mit- 
termaier, Die neueste wissenschaftliche Bearbeitung des Strafrechts in Nordamerika 
(1856) 28 id. 466. 

The periodical also contains a number of most valuable reviews on the works 
of Story, Wheaton, Greenleaf, Bishop, and Parsons. 

This group of jurists followed very closely not only the legislative *develop- 
ment in the common-law jurisdictions, but also the trend of judicial decisions. The 
collection of decisions rendered by John Marshall is thoroughly discussed in vol- 
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of Mittermaier **’ and the untiring interest of this group of jurists 
in all the laws of the modern world *** and in the legal science **° 
and education **° of all great nations has scarcely ever been at- 





ume 12 (pp. 161-65), and in volumes 17-19 a great number of English criminal law 
cases are presented. 

These jurists displayed a very remarkable understanding of the common-law 
technique. They clearly saw its great advantage in the development of law, but 
they also realized the deficiency of such a system. Zachariae, for example, made 
the following observation: “The English common law seems to approach more 
and more the period which sooner or later begins for every system of law whose 
main basis is formed by case law, namely, the period when it becomes necessary 
to summarize the rules of law which have been deduced little by little from the 
decision of individual cases. In spite of the many advantages that such a system 
has which is developed by case law and therefore almost independently, there 
will come a time when the sources, namely the traditional decisions, will accumu- 
late to such a degree that one human life is no more sufficient to absorb them, 
and where the rules which have been found are limited by so many and such 
fine distinctions that instead of securing the interests of the individual they only 
serve as means of litigation.” (1829) 1 id. 16; cf. Stone, Some Aspects of the 
Problem of Law Simplification (1923) 23 Cov. L. REv. 319. 

137 In his time Mittermaier’s work and.personality was well known in all the 
civilized countries and it seems that outside of Germany he enjoyed an even 
greater admiration than Savigny. GREAT JURISTS OF THE WoRLD 544, 560. He 
is “ one of the founders and the most influential representative of comparative law 
and the main mediator between German and foreign legal science.” 1 GotpscHMIDT, 
VERMISCHTE SCHRIFTEN (1901) 651, 671. ; 

138 The practical tendency of this group of comparative jurists explains why 
they confined themselves to a comparison of the mature and developed systems of 
law. See 3 LANDSBERG, Op. cit. supra note 121, at 434. 

189 With the same ease, Mittermaier reports on the development of legal sci- 
ence in any country of the Continent as well as in England and America, and the 
main works of all the foreign jurists are carefully reviewed. See note 136, supra. 

140 In (1831) 3 KririscHE ZEITSCHRIFT FUR RECHTSWISSENSCHAFT UND GESETZ- 
GEBUNG DES AUSLANDES 461, Schirach, a Danish jurist, reproduced from an article 
in (1828) 27 No. Am. REv. 167, 181, the following remarks of an anonymous writer 
in regard to the method of instruction in the common law, which would seem to 
anticipate the case method several decades before it was introduced by Langdell at 
Harvard: “ We wish also to see some books of reports put earlier into the hands 
of youth for their legal education, than they have been hitherto. It appears to us, 
that they should soon be taught to read them in the order in which they are pub- 
lished. If we are not greatly mistaken, they would, with proper facilities for their 
explanation, find them far more interesting and instructive to read, and infinitely 
more easy to remember, than codes, or digests, or elementary treatises. We be- 
lieve these last to be commonly too abstract and general, and best suited to the 
minds of those, who are somewhat advanced in the science of the law.... The 
young pupil . . . cannot long retain them accurately in his memory. . . . Not so, 
however, with that [knowledge] acquired by reading interesting law reports. The 
facts in these cases serve as bonds of association, by which the principles inter- 
woven with them are held together, and kept long and strongly fastened in the 
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tained on the continent in later times. But the discontinuance of 
this periodical in 1856 and the cessation of the comprehensive 
study of comparative law with the death of Mittermaier indicates 
that these endeavors were confined to a very small group of jurists. 
The time had not yet come for a general interest in this field and 
the early efforts of this Heidelberg group fell under the over- 
powering influence of the positivism which in the 1850’s became 
omnipotent in German legal science.*** 

The great legislative activity which the Napoleonic period had 
produced in France and the marked success of the great Napo- 
leonic Codes led the French jurists in the beginning of the 1800’s 
to an almost superstitious belief in the perfection of their legal 
system. They not only disregarded the legal world outside of 
their country, but also their own legal history. Before long, how- 
ever, a reaction set in which created new interest in historical 
studies '*? as well as in studies of foreign law.’** 

Under the influence of Gans and his works, Lerminier pub- 





mind. ... It is also to be borne in mind, that digests and elementary treatises 
are only the abstracts of adjudicated cases, and not always sure therefore of stating 
accurately the points decided. ... Thus it is that the student, so far as he can 
read reported decisions intelligently, is sure of learning his law more accurately, as 
well as more pleasantly, than he can in any other way. He thus, too, will learn 
the questions of practice; the various forms of action; the manner in which rights 
are to be ascertained and settled.” 

141 See 3 LANDSBERG, OP. cit. supra note 121, at 732 et seq., 834 et seq. 

142 The most active center for these historical studies was the periodical THEMIS, 
founded in 1819. See Cormn-DesListe & Mitrion, TABLES ANALYTIQUES DES REVUES 
DU DROIT ET DE JURISPRUDENCE, with a historical introduction by Laferriére (1860) 
vi, 1--37. 

143 The first who, after the enactment of the Napoleonic Codes, seems to have 
stressed the necessity or the value of studying foreign laws appears to have been 
Camus. See Litrres suR LA PROFESSION p’AvocaT (4th ed. by Dupin 1818) 102. 
He deals with the study of foreign law and lists four reasons which determine 
the extent and the manner of this study; namely, (1) One who studies the relation 
between nations has to study their public law while their private law is of interest 
only in so far as it adds to his knowledge of foreign nations. (2) If a certain part 
of the law should be reformed, it would seem convenient to study what has been 
done elsewhere in the same field. (3) Every jurist who in the midst of his occupa- 
tion finds time to study foreign law will find it as a means “ d’apercevoir les régles 
sous différents jours, de s’enricher de nouvelles reflexions.” (4) If foreign law has 
to be applied in a French court, it is indispensable to consult it. It is interesting 
to see that the first editions of Camus’ work did not contain any remarks on the 
study of foreign laws. It is only in the edition of 1805 that these remarks 
are inserted for the first time. See Hayem, L’Etude du Droit Comparé (1909) 8 
REVUE TRIMESTRIELLE DE Droir Civit 318, 330, n.1. 
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lished a comprehensive history of legal science since the Glos- 
sators; *** and in 1830 he became professor of comparative legal 
history at the College of France.’*° With a more practical purpose 
in mind, and obviously following the example which had been 
set in Germany by Mittermaier, Foelix founded the Revue étran- 
gere de Législation in 1834 to serve as a medium between 
French and foreign jurists. The information on foreign law was 
not only to promote the knowledge of the French lawyer but also 
to give suggestions in regard to the improvement of French law.**° 
Although Foelix was untiring in establishing contacts with jurists 
all over the world and in giving to his French readers a complete 
and true picture of foreign law, legislation, and legal science, the 
periodical never attained the standard of Mittermaier’s journal.*** 
More and more the former deviated from its original purpose and 
had to give room to discussions of domestic law.’** The periodi- 
cal was finally discontinued **° in 1850, due to the indifference of 





144 LERMINIER, INTRODUCTION GENERALE A L’Historre pu Droir (1829). The 
title is misleading because the book does not give a history of law, but a history 
of the main schools of jurists in the period from 1200 to 1800. Lerminier is full of 
praise for Gans and accepts his fundamental ideas. See id. at 193. 

Unfortunately, the later works of Lerminier and his activity as the first in- 
cumbent of the newly established chair of comparative legal history seems not to 
have been in accordance with the expectations which his first book created. He 
did not publish any study in comparative legal history of any scientific value. 
See (1835) 7 KrITISCHE ZEITSCHRIFT FUR RECHTSWISSENSCHAFT UND GESETZGEBUNG 
pEs AUSLANDES 208 and (1837) 4 REVUE ETRANGERE ET FRANGAISE DE LEGISLATION 
349. 145 See (1837) 4 id. 350; SAUSER-HALL, op. cit. supra note 83, at 37. 

146 See (1834) 1 REVUE ETRANGERE DE LEGISLATION 2. 

147 Foelix, himself, lacked the comprehensive knowledge of Mittermaier. His 
particular field was conflict of laws which he developed in France for the first 
time by a series of articles in his periodical. See (1840-43) 7-10 id. He adopted 
Story’s doctrines almost completely and was his foremost follower on the Con- 
tinent. Although the periodical contains a number of articles on English and 
American law, it does not give evidence of the same thorough understanding of 
and interest in the common law as Mittermaier’s periodical, and the reviews of 
works of American jurists are fewer and less thorough. See the reviews of Story, 
Conrrict or Laws in (1834) 1 id. 758, TREATIS* ON Equity in (1842) 9 id. 199, 
and Kent, Comm. in (1839) 6 id. 69. 

148 This development is indicated by the two changes in title which the Review 
had to make. Already with the third volume the Review was entitled, Revue 
ETRANGERE ET FRANGAISE DE LEGISLATION, and the trend towards a periodical of do- 
mestic law becomes even more apparent with volume ten, when it assumed the 
title Revue pe Drorr FRANGAIS ET ETRANGER, and Foelix was confined to the editing 
of the foreign part while two new editors were appointed for the domestic part. 

149 A certain interest in foreign laws is also to be seen in the Revue pE LéciIs- 
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the average French lawyer **° and to the growing influence of the 


spirit of positivism. Nevertheless, Foelix had laid the foundation 
for the study of foreign and comparative law *™ in France.** 


The same practical tendencies which were underlying Foelix’s 
periodical led to the works of Foucher *** and Saint-Josef,’** who 





LATION ET DE JURISPRUDENCE, founded in 1835 by Wolowski. Due to the same in- 
fluences which had forced Foelix to discontinue his periodical, this journal also 
had to give up its independent existence in 1853 and was merged with another 
periodical of extreme practical tendency into the Revue CRITIQUE DE LEGISLATION ET 
DE JURISPRUDENCE, in which the study of foreign and comparative law played only a 
minor réle. See Laferriére, op. cit. supra note 142, at xxx, xliii, xliv, lv. 

150 In reviewing the history of this periodical, Laferriére exclaims in despair, 
“© praticiens trop exclusifs! Je vous respecte, parce que vous formez le gros 
bataillon pour les abonnements, mais je deplore votre domination trop absolue. 
C’est vous qui avez tué la Revue, plus encore que la révolution de 1848, ou qui du 
moins l’avez laissée mourir par votre abandon ou votre indifférence!  C’était un 
recueil savant, sans doute, mais bien pratique aussi puisqu’il était le lien, dans la 
science et la législation, entre les divers peuples de l’Europe.” Jd. at xxviii. 

151 In 1846 a chair for comparative criminal law in the law faculty of Paris 
University was founded. See Esmein, Le droit comparé et l’enseignemeni du 
droit (1900) 31 BULLETIN DE LA SOCIETE DE LEGISLATION COMPAREE 374. Its first oc- 
cupant was Ortalan, who had already become famous by his studies in and courses 
on comparative criminal law. See (1848) 5 REVUE ETRANGERE ET FRANGAISE DE 
LEGISLATION 783. Besides the already existing courses on comparative legal his- 
tory and comparative criminal law, Foelix advocated most strongly the establish- 
ment of courses in comparative civil law, although at the same time he was aware 
of the inherent difficulties of such an undertaking. See (1847) 4 REVUE ETRANGERE 
ET FRANGAISE DE LEGISLATION 970, 971. 

152 Due credit for his accomplishment is given to Foelix by Laferriére in his 
review of this periodical. ‘“ M. Foelix, qui a tout resumé ou examiné, constitu- 
tions, codes, lois diversifiées, déclarations, s’est trouvé, sans l’avoir prévu peut-étre, 
en possession des fondements d’une science nouvelle, la Législation comparée.” “Ce 
ne serait donc pas assez, pour la réputation de Foelix, de dire que de la Revue par 
lui dirigée est né un bon traité de droit international; il faut reconnaitre qu'il en 
est sorti, pour la science du droit, une branche nouvelle, la Législation comparée. 
La science est faite aujourd’hui, et il ne lui manque qu’une chose, c’est une chaire 
pour l’enseignement relatif au doctorat, dans la Faculté de droit de Paris.” “La 
Revue de droit francais et étranger aura, du moins, rempli une partie de sa mis- 
sion; elle aura fondé la science de la Législation comparée et du Droit interna- 
tional privé. C’est 1a son titre principal, et ce sera, dans l’ensemble des recueils 
juridiques du XIX¢ siécle, son caractére distinctif et impérissable.” Op. cit. supra 
note 142, at xix, XX, Xxx. 

153 Between 1833 and 1862 Victor Foucher published a collection of foreign 
statutes and codes whose publication by the Imprimérie Royale was authorized 
by the French ministry. See (1834) 1 REVUE ETRANGERE DE LEGISLATION 4. 

154 Anthoine de Saint-Joseph published a treatise entitled, CoNCORDANCE DES 
CoDES CIVILS FRANGAIS ET ETRANGERS (2d ed. 1856). It contains an analytical intro- 
duction and reproduction of texts of foreign statutes and codes. This treatise was 
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attempted to bring the French jurist into contact with and to give 
him an understanding of the modern development of foreign law. 
However, neither these works nor most articles in Foelix’s periodi- 
cal were comparative in the strict sense. 

While in the English cases of the 1800’s the influence of civil 
law is much less marked *”* than in the previous generation under 
Lord Mansfield, nevertheless, legal scholars continued to direct 
their attention toward it. But the object of study was the classi- 
cal Roman law rather than the modern continental laws.*** On 
the other hand, the analytical jurists made an extensive use of the 
civil law. Bentham, whose knowledge of foreign laws was neither 
comprehensive nor profound, borrowed many illustrations for his 
proposals from them,**’ and Austin who was very well trained in 
modern Roman law based his principles and conceptions to a 
large extent on civil law doctrines.*** Yet, on the whole, it would 





followed by two others of the same character; namely, CONCORDANCE ENTRE LES 
CopEs DE COMMERCE ET LE CoDE DE COMMERCE FRANGAIS (1844), and CONCORDANCE 
ENTRE LES Lois HyPOTHECAIRES ETRANGERES ET FRANGAISES (1847). These collec- 
tions of statutes and codes were highly praised as a source of comparative material 
by Mittermaier. See (1844) 16 KririscHe ZEITSCHRIFT FUR RECHTSWISSENSCHAFT 
UND GESETZGEBUNG DES AUSLANDES 174. 

155 The English courts, while not recognizing the Roman law as authority, 
still take it into consideration in cases where English authorities have not been 
found in point or where the principles of both English and Roman law appear 
to be similar. “ The Roman Law forms no rule binding in itself upon the subjects 
of these realms; but in deciding a case upon principle, where no direct authority 
can be cited from our books, it affords no small evidence of the soundness of the 
conclusion to which we have come, if it proves to be supported by that law, the 
fruit of the researches of the most learned men, the collective wisdom of ages, 
and the groundwork of the municipal law of most of the countries in Europe.” 
Acton v. Blundell, 12 M. & W. 324, 353 (1843). 

156 See, e.g., Woop, New INSTITUTE OF THE IMPERIAL or Civit LAw (4th ed. 
1730) ; Invinc, AN INTRODUCTION TO THE STUDY OF THE Civit Law (4th ed. 1837) ; 
SPENCE, INQUIRY INTO THE ORIGIN OF THE LAWs AND INSTITUTIONS OF MODERN 
Europe (1826) ; Hatrrax, AN ANALYSIS OF THE RomAN C1vit Law CoMPARED WITH 
THE Laws OF ENGLAND (Geldart ed. 1836). Ina lengthy preface the author follows 
Blackstone’s Introduction to his Commentaries, and discusses the value of the study 
of civil law. These works usually are introductions to or outlines of courses on civil 
law and they do not have any considerable scientific value. 

197 See, e.g., BENTHAM, THEORY OF LEGISLATION (translated from the French of 
Etienne Dumont sth ed. 1887) 71, 74, 84, 119, 163, 169, 201, 213, 214, 229, 286, 
353, 369, 382, 389; 1 BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF MORALS 
AND LEGISLATION (1823) 24, 175, 260; 2 id. 94, 103, 178, 218, 273, 274. 

158 See Austin, LECTURES ON JURISPRUDENCE OR THE PHILOSOPHY OF PosITIVE 
Law (1832). Cf. an interesting review by Zachariae in (1833) 5 KritiscHe ZEIT- 
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seem that the average English lawyer of the first half of the nine- 
teenth century was not interested in the continental laws, nor 
did he make a creative use of foreign and comparative legal 
material. 

However, two very important factors, in addition to the interest 
in improving the existing English law, promoted studies in com- 
parative law in England toward the middle of the nineteenth 
century. The fact that the highest appellate tribunal of the Brit- 
ish Empire, the Privy Council, had to administer a considerable 
number of foreign legal systems made it highly desirable to give 
to the English profession “a more ready access to the sources 
from whence an acquaintance might be derived with these sys- 
tems of foreign jurisprudence.” **° Burge aimed to accomplish 
that object with his Commentaries on Colonial and Foreign 
Laws,’ which was hailed as the main work on comparative 





SCHRIFT FUR RECHTSWISSENSCHAFT UND GESETZGEBUNG DES AUSLANDES 199-212. In 
his article, On Uses of the Study of Jurisprudence, he applied the name of general 
or comparative jurisprudence to the process of “ exposition of the principles, no- 
tions and distinctions which are common to systems of law, understanding by sys- 
tems of law the ampler and maturer system which by reason of their amplitude 
and maturity are permanently pregnated with instruction.” 2 LECTURES ON JURIS- 
PRUDENCE (5th ed. 1885) 1071, 1079. He stressed the value of the study of Roman 
law which, as he says, “is of all particular systems, other than the law of Eng- 
land, the best of the sources from which such illustrations might be drawn.” bid. 
Having studied in Germany, he was well acquainted with the works of the His- 
torical School and his library contained the works of Savigny, Hugo, and others. 
See 1 id. at ix—xiii. While Austin was thoroughly familiar with the civil law, at least 
with the usus modernus of the Roman law, it has been said by Mr. Justice Holmes 
that “he did not know enough English law.” See The Path of the Law (1897) 
10 Harv. L. REv. 457, 475. 

159 See 1 BURGE, COMMENTARIES ON COLONIAL AND ForeIcN Laws (1907) xix. 

160 BurGE, COMMENTARIES ON COLONIAL AND Foreicn Laws (1837). As Burge 
explains in the dedication of his work to Lord Landale, the following legal systems 
are comprised in his work. “1. The civil law, the great source from which every 
other code has largely borrowed. 2. The law of Holland as it existed before the 
formation of the code civil. 3. The law of Spain. 4, 5, the Coutiimes of Paris and 
Normandy. 6. The present law of France. 7. The law of Scotland. 8. The law 
of England. 9. The local laws of the colonies in the West Indies and North 
America. 10. The laws of the United States of America.” 1 id. xix. The work 
of Burge fulfills a three-fold purpose: first, it gives a comprehensive survey of 
all legal systems and their sources which are in force in the British empire; sec- 
ondly, it attempts a comparative study of the law of persons and domestic rela- 
tions, property and successions; and thirdly, it develops the principles of conflict 
in the various fields of the law. A new edition of the Commentaries under the 
editorship of A. W. Renton and G. G. Phillimore was published in five volumes 
from 1907 to 1928. 
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law, both on the Continent ** and in the United States. It 
still forms one of the outstanding contributions in this field. 
In addition, the world-wide trade of English merchants and their 
relations with foreign traders made it necessary for the English 
lawyer to have access to the commercial laws of the world. Leone 
Levi ‘** attempted to solve the problem in his remarkable work on 
comparative commercial law.’®° It is significant in two respects: 
first, because the author compares the commercial laws of the 
whole world with those of England; *** and secondly, because Levi 
was evidently inspired by the idea of a common, international 
commercial code for which his volumes should form a workable 
basis.*** Thus an Englishman was the first to give expression to 





161 See a comprehensive review by Mittermaier in (1839) 11 KritiscHE ZEIT- 
SCHRIFT FUR RECHTSWISSENSCHAFT UND GESETZGEBUNG DES AUSLANDES 267, 275, 277. 
162 See Story, COMMENTARIES ON THE CONFLICT OF Laws (2d ed. 1841) iv. 

163 See RABEL, AUFGABE UND NOTWENDIGKEIT DER RECHTSVERGLEICHUNG (1925) 
12, N.12. 

164 The many writings of Leone Levi are inspired by the idea of promoting 
international commerce. Professor Nathan Isaacs, to whom I am indebted for in- 
formation about Levi’s works tells me that, “ The writings of Levi will show 
at a glance the range of his interests. All of these interests are in a way related. 
He begins with problems of international commerce, proceeds through his great 
work in comparative commercial law, and reaches out into the more general sub- 
ject of international law and peace as conditions precedent for the extension of 
foreign trade. Even his hobbies, such as the organization of chambers of com- 
merce and tribunals of commerce and the Channel tunnel are related to this cen- 
tral idea of his.” 

165 CoMMERCIAL LAw, ITs PRINCIPLES AND ADMINISTRATION; OR THE MER- 
CANTILE LAw oF GREAT BRITAIN COMPARED WITH THE CODES AND LAWS OF 
COMMERCE OF THE FOLLOWING [59] MERCANTILE CouNTRIES (1850-51). 

166 Tn his treatise, at the beginning of each subject Levi gives a short and sys- 
tematic analysis of the English law. Then he reproduces the corresponding legal 
precepts from codes and statutes of the various countries. At the end of each 
topic, he gives an “ analysis of the law,” where he shows briefly the likenesses and 
differences of the domestic and the foreign laws. Although his information in re- 
gard to foreign laws is mostly confined to statutory law, he nevertheless also gives 
limited information in regard to case law. With respect to statutory law he relies 
to a great extent on the collection of Saint-Joseph. See note 154, supra. 

167 In the preface to his work, which is addressed to the Prince Consort of 
Great Britain, Levi expresses his conviction that a formal assimilation of commer- 
cial laws would be feasible. He acknowledges that two events had confirmed this 
conviction, namely the enactment of the Uniform Negotiable Instruments Law of 
the German Confederation, which succeeded in abolishing by one stroke nearly 
sixty different bodies of law, and the opening of the International Exposition at 
London, promoted by the Prince Consort. His plan was to call two international 
conferences, composed of delegates from every principal commercial country, and 
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the idea that in the field of commercial law comparison should be 
followed by unification.’ 

When the United States emerged from colonial days, a number 
of circumstances precluded an immediate and complete reception 
of the English common law and “ operated in the formative pe- 
riod of American law to lead the lawyers to put their faith in com- 
parative law.” ** The foremost jurists to make a skillful and 
creative use of comparative law were Kent and Story.’ As 
judges, writers, and teachers of law their judicial activity, their 
various publications, and their importance in the profession were 
most influential in shaping the American law. Both were familiar 
with Roman and modern continental law*” and frequently re- 





he expected by this scheme to see the great work completed within a short time. 
The future growth of his commercial code should be secured by the method of 
holding periodical conferences. However,- the Prince Consort, though he rec- 
ognized the merits of Levi’s proposition, did not think that such a scheme would 
be practical. See 1 Levi, op. cit. supra note 165, at xv; 2 id. xi; cf. an interest- 
ing review by Mittermaier in (1851) 23 KririscHE ZEITSCHRIFT FUR RECHTSWIs- 
SENSCHAFT UND GESETZGEBUNG DES AUSLANDES 442, 448. 

168 See Cohn, Drei Rechtswissenschaftliche Vortriége (1888) in THE Procress 
or CONTINENTAL LAW IN THE NINETEENTH CENTURY (1918) 347, 351. 

169 See Pound, Comparative Law in the Formation of American Common Law 
(1928) 1 AcroruM ACADEMIAE UNIVERSALIS IURISPRUDENTIAE COMPARATIVAE 183, 
191. According to Dean Pound these factors were: (1) the then condition of Eng- 
lish law; (2) the needs of American law to which seventeenth century English law 
was inapplicable or ill-adapted; (3) Puritan views as to law and lawyers; (4) po- 
litical feeling in America after the Revolution; (5) the economic situation after 
the Revolution. Jd. at 187. $ 

170 See Pound, The Place of Judge Story in the Making of American Law 
(1915) 48 Am. L. REv. 676. 

171 Of all the continental laws French law had a predominant influence. See 
Pound, The Influence of French Law in America (1908) 3 Itt. L. Rev. 354. Mit- 
termaier remarks in (1838) 10 KritIscHE ZEITSCHRIFT FUR RECHTSWISSENSCHAFT 
uNnp GESETZGEBUNG DES AUSLANDES 489 that the works of French writers are far 
more in use in the United States than the works of the German jurists. See also 
(1845) 17 id. 316. Story was very familiar with the French civil code which he 
highly praised in describing it “the most finished and methodical treatise of law 
that the world ever saw.” (1829) 1 AM. JURIST 32. 

In an address delivered before the members of the Suffolk Bar in 1821 at Boston, 
Story strongly advocated a number of principal improvements in the jurisprudence 
of this country which he expected from a more thorough education and a more 
methodical and extensive range of studies. Among those studies which every lawyer 
should pursue should be the study of foreign law, which he praises as follows: 
“A mine abounding with the most precious materials to adorn the edifice of our 
jurisprudence is the study of the foreign maritime law and above all of the civil 
law. . . . Where shall we find the law of contracts so successfully, so philosophically 
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sorted to its rules and doctrines by showing the “ identity of an 
ideal form of the English common law rule with an ideal form of 
the Roman law or civil law rule, and thus demonstrating the iden- 
tity of each with a universally acknowledged law of nature.” *” 
Hence, the civilians are frequently cited in the judicial deci- 
sions ‘’* and they play an important part in the writings of both 
Kent ** and Story.’”* Nor was the interest in Roman and civil 





































and so persuasively expounded as in the pure, moral and classical treatise of 
Pothier? Where shall we find the general doctrines of commercial law so briefly 
yet beautifully laid down as in the modern commercial code of France? Where 
shall we find such ample general principles to guide us in new and difficult cases as 
in that venerable deposit of the learning and labors of the jurists of the ancient 
world, the Institutes and Pandects of Justinian? The whole continental jurispru- 
dence rests upon this broad foundation of Roman wisdom and the English common 
law, churlish and harsh as was its feudal education, has condescended silently to bor- 
row many of its best principles of this enlightened code. The law of contracts and 
personality, of trusts and legacies, and charities in England have been formed into 
life by the soft solicitudes and devotion of her own neglected professors of the civil 
law. There is no country on earth which has more to gain than ours by the 
thorough study of foreign jurisprudence. We can have no difficulty in adopting 
in new cases such principles of the maritime and civil law as are adapted to our 
own, and commend themselves by their intrinsic convenience and equity. Let us 
not vainly imagine that we have unlocked and exhausted all the stores of judicial 
wisdom and policy. Our jurisprudence is young and flexible, but it has withall a 
masculine character which may be refined and exalted by the study of the best 
models of antiquity.” Jd. at 29. 

172 Pound, supra note 169, at 195. 

173 A great number of these cases are listed in the two papers of Dean Pound. 
See notes 169, 171, supra. See also Pound, The Ideal Element in American Ju- 
dicial Decision (1931) 45 Harv. L. REv. 136, 138. 

174 See 1 Kent, Comm. (12th ed. 1873) 516 et passim. 

175 Story, in his Commentaries on the Conflict of Laws, Foreign and Domestic, 
draws very largely from the civilians. On the other hand, this treatise had a tre- 
mendous influence on the continent. See GutzwitterR, Der Ernriuss Savicny’s 
AUF DIE ENTWICKLUNG DES INTERNATIONALPRIVATRECHTS (1923) 110. Story’s Com- 
mentaries on the law of agency, partnership, bills of exchange, and promissory notes, 
all contain, as he indicates in the title, “ occasional illustrations from the civil and 
foreign law ” or “ from the commercial law of the nations of Europe.” Story made 
a large collection of foreign law books, and when he began his teaching at Harvard 
he sold to the school his law library which consisted of 384 books in English and 
123 in foreign languages. See THe CENTENNIAL History oF THE Harvarp LAW 
ScHooL 1817-1917 (1918) 19. ‘ 

Story was in close contact with the development of comparative law on the 
continent. He was a contributing editor to both the German and French periodicals 
in the field. In (1837) 9 KririscHe ZEITSCHRIFT FUR RECHTSWISSENSCHAFT UND 
GrsrtzcEBUNG DES AUSLANDES 1, he published an introductory article on the 
American Common Law, and in (1837) 3 REVUE ETRANGERE ET FRANGAISE DE 
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law and in their comparison with the English common law by any 
means confined to these two of America’s greatest jurists.’ 
However, toward the middle of the century interest seems to have 
diminished, and by the time of the Civil War, which marks the 
end of the formative period of American law, the interest in for- 
eign legal development and legal science had entirely vanished.’” 





LEGISLATION 65 an articie on the Organization and Jurisdiction of the Law Courts 
in the United States. 

176 See 1 Sherman, op. cit. supra note 30, at 407. The group of jurists who 
founded and edited the AMERICAN JURIST AND LAw MAGAZINE were alert to 
keep in close contact with the legal development abroad and they stressed 
particularly the great value which the American lawyer might derive from 
a study of Roman law. A learned reviewer of two works on Roman law 
anonymously points out that “in the liberal course of professional studies 
general or comparative jurisprudence must be a constituent part.” (1829) 2 
Am. Jurist 60. This appears to be the first use of the term “ comparative 
jurisprudence.” He also advocated the creation of a chair for civil law at the 
Harvard Law School. “ While then we are endeavoring to advance the science of 
law in our own country, particularly by means of law schools and lectures on the 
common law, we ought at the same time to take care that the civil law should not 
be wholly neglected. We have just had an illustrious example of professional liberal- 
ity in the donation made by our learned countryman, Dr. Dane, to the University 
of Cambridge for the advancement of American law and we earnestly hope that 
some benefactor of equal liberality will soon be found who will devote a portion of 
the well-earned fruits of an honorable life to a chair for the civil law in that ever 
cherished institution. This would complete the department of Jurisprudence in 
our University Law School and at once give it the preference over every other.” 
Td. at 61. 

Although no special chair for civil law was created at the Harvard Law School, 
in the time of Story and Greenleaf the instruction included some study of the civil 
law. The circular giving the outline of the plan of instruction and course of reading 
(Published in (1830) 4 Am. JuRIsT 217, 220) included a section on civil law, recom- 
mending, among others, the study of Justinian’s Institutes, Pothier’s Obligations, 
and Domat’s Civil Law. But only during the years 1848-49 and 1850-51 were 
special courses on the civil law given by Cushing, one of the editors of THE AMERI- 
CAN Jurist. See THE CENTENNIAL History oF THE HarvArp LAw ScHOoL 1817- 
1917 (1918) 75, 203. 

177 See Pound, supra note 169, at 196. This change is also reflected in the law 
schools, particularly the Harvard Law School. “Science, the aim of Story and 
Greenleaf, was no longer regarded as the object of study in a law school. The 
purpose of students of this time in the schools as well as in the later career of their 
generation at the bar, usually was practical and self-centered in the highest degree. 
There was, as Judge Phelps has said, a distinct anti-Story reaction.” But it is 
probably not wholly accidental that the failure of the school in the 60’s due to 
“lack of vision, of progress, self-satisfaction apparently justified by the continued 
outward success of the school, failure to read the signs of the times,” coincided 
with the fact that “the library was richer in the literature of the foreign law than 
any other in the country but none of the works of these foreign jurists was read 
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In fine, the first half of the nineteenth century witnessed the 
beginning of studies in comparative law on a larger scale. They 
were directed mostly to those foreign laws that were of practical 
importance, but only in a very few instances were they compara- 
tive in a strict sense. With the exception of Gans *” all those 
studies were undertaken for practical reasons. The universal 
validity of any one system was challenged; Bentham led the re- 
form movement in England; Foelix realized that no legal system, 
not even the Napoleonic Codes, could claim perfection; and while 
Mittermaier was aware that Roman law was inadequate to the 
needs of modern Germany, both Story and Kent were fully con- 
scious of the fact that the common law had to be reshaped in order 
to meet the conditions in this country. For this reason these 
men felt the necessity of broadening the scope of their learning 
and of taking advantage of legal experience in other countries. 
It was taken for granted that the value of such studies consisted 
entirely in giving suggestions for improvements in domestic law 
which were immediately needed. In this manner they absorbed 
the foreign legal material wherever it was available and made the 
best possible use of it. It was but a tentative beginning under 
the pressure of practical needs and had neither the breadth of 
Grotius, the vision of Vico and Gans, nor the comprehensive- 
ness of Montesquieu. Naturally, it did not give rise to any dis- 
cussion as to the objects of such studies and the methods to be 
followed, but it developed a method of empirical observation and 
practical application of the results thus obtained and was imbued 
with a keen and lasting interest, which may be regarded as a stand- 
ard, even in our time. Comparative law was, so to speak, still 
in embryo and it was only in the last part of the nineteenth cen- 
tury that it emerged as a distinct branch of legal science. 

Before this stage wasgattained, the interest in comparative 





by any student.” See THe CENTENNIAL History OF THE Harvarp Law ScHOOL 
1817-1917 (1918) 21-22. See also Matile, Les Ecoles de Droit aux Etats-Unis 
(1863) 9 Revue HisToRIQUE DE Droit FRANGAIS ET ETRANGER 539-57. He remarks 
particularly that Roman law still enjoys the reputation of great wisdom, but that 
it is neither taught nor studied in the United States during this period. 

178 One of the few studies which followed Gans in purpose and method is the 
first writing of Unger. Dir Ener IN IHRER WELTHISTORISCHEN ENTWICKLUNG (1850). 
But in his later works Unger, who became the foremost scholar in Austria, never 
attempted to carry further studies in universal legal history. 3 LANDSBERG, op. cit. 
supra note 121, at 917. 
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studies which had been so strong in the 30’s and early 40’s died 
out almost completely.'’’ It had been confined to a small group 
of jurists, broad-minded and broadly cultured, but not sufficiently 
strong to withstand the increasing power of the positivists 
who regarded the organizing, analyzing, and exposing of their 
existing national law as the sole object of legal science, and who 
were inclined to believe that the principles of their law could 
claim universal validity. By the middle of the century this spirit 
of positivism had become dominant in legal science in all the 
western countries. Legal philosophy was at its lowest ebb; the 
interest in legal history had greatly diminished, and the study of 
foreign and comparative law disappeared.**® Thus, when in 1852 
Jhering published the first volume of his famous treatise on the 
Spirit of Roman Law he bitterly, but justly, remarked: “ Die 
Wissenschaft ist zur Landesjurisprudenz degradiert. Eine de- 
miitigende, unwiirdige Form fiir eine Wissenschaft! ” 


Walther Hug. 


Harvarp Law ScHOOL. 





179 Only in the field of commercial and maritime law did the interest in com- 
parative law remain alive. Comparative studies were continued, partly under the 
influence of Goldschmidt’s universal outlook, and partly because of the unification 
movement. 3 LANDSBERG, op. cit. supra note 121, at 938; CoHN, op. cit. supra 
note 168, at 352; Ripert, The Progress of The Unification of Maritime Law in THE 
PROGRESS OF THE LAW IN THE NINETEENTH CENTURY (1918) 396, 406. 

180 The work of the early 1800’s seems to be entirely forgotten in France and 
Germany. Lévy-Ullmann does not mention Foelix and his periodical at all, nor 
does Rabel give any reference to Mittermaier and his journal. See notes 6, 163, 
supra. 

181 ; JHERING, GEIST DES ROEMISCHEN RECHTS AUF DEN VERSCHIEDENEN STUFEN 
SEINER ENTWICKLUNG (4th ed. 1878) 15. 
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THE SUPREME CouRT’s APPARENT ABANDONMENT OF A DEFINITIVE 
CONCEPT OF TAXABLE INcoME. — “ For the present purpose we require 
only a clear definition of the term ‘ income,’ as used in common speech, 
in order to determine its meaning in the Amendment. ... ‘ Income 
may be defined as the gain derived from capital, from labor, or from 
both combined,’ provided it be understood to include profit gained 
through a sale or conversion of capital assets . . . mot a gain accruing 
to capital . . . but a gain . . . severed from the capital . . . drawn 
by (the taxpayer) for his separate use and disposal. ... Nothing 
else answers the description.”” Thus wrote Mr. Justice Pitney in Eisner 
v. Macomber. While this definition was probably intended to serve as 
a guiding principle for the future,” its application was narrowly limited 
shortly thereafter * and decisions within the last six years indicate that 
the conception underlying it has been largely modified and, in some in- 
stances, abandoned. 

Adopting what, in effect, was the attitude of Mr. Justice Holmes in 





1 252 U.S. 189, 206-07 (1920). The actual holding of the Court was that stock 
dividends were not taxable as income under the Sixteenth Amendment. 

2 Id. at 205-07. Income had not been judicially defined prior to the Cor- 
poration Excise Act of 1909. See Hewett, THE DEFINITION OF INCOME ann Its 
APPLICATION IN FEDERAL TAXATION (1925) 54. Under that Act, however, income 
was defined in substantially the same manner as in the Stock Dividend case. See 
Stratton’s Independence v. Howbert, 231 U.S. 399, 415 (1913); Doyle v. Mitchell 
Bros., 247 U.S. 179, 185 (1918). 

3 It was soon held that before the 1921 Act stock issued on a reorganization was 
taxable as income, even though it represented the same ultimate interest in the 
corporate assets. United States v. Phellis, 257 U. S. 156 (1921); Rockefeller v. 
United States, 257 U. S. 176 (1921); Cullinan v. Walker, 262 U. S. 144 (1923); 
Marr v. United States, 268 U. S. 536 (1925). But cf. Weiss v. Stearn, 265 U. S. 
242 (1924). Even previous to the Eisner case, the Court had held that dividends 
paid in the stock of another corporation constituted taxable income to the extent 
of the value of such stock. Peabody v. Eisner, 257 U. S. 347 (1918). These cases 
may possibly be reconciled on the theory that the Court intended to render the 
corporate veil impenetrable so far as income taxation was concerned. See Powell, 
Income From Corporate Dividends (1922) 35 Harv. L. REv. 363, 390; cf. Eustace 
Seligman, Implications and Effects of the Stock Dividend Decision (1921) 21 COL. 
L. REV. 313, 322; Satterlee, Treatment of Exchanges of Property for Income Taxa- 
tion (1923) 1 Nat. Inc. Tax Mac. No. 11, at 1. This theory finds support in a de- 
cision which holds that dividends are taxable to shareholders, even though they ac- 
crued before March 1, 1913. Lynch v. Hornby, 247 U. S. 339 (1918). (But the 
statute has ordinarily been construed, in the absence of express provision, to reach 
gains accruing only after that date.) On this view, however, it is difficult to explain 
those decisions which have refused to permit the taxation of inter-corporate trans- 
fers. Gulf Oil Co. v. Lewellyn, 248 U.S. 71 (1918) ; Southern Pac. Co. v. Lowe, 247 
U. S. 330 (1918) ; cf. Mason v. Routzahn, 275 U.S. 175 (1927) ; see Powell, Joc. cit. 
supra. The lower federal courts have refused to permit any disregard of the corpo- 
rate fiction that would benefit the stockholder. Houston Belt & Term. Co. v. United 
States, 250 Fed. 1 (C. C. A. 6th, 1918) ; Hamilton v. Kentucky & I. Term. Co. v. 
United States, 289 Fed. 20 (C. C. A. sth, 1923) ; Burns v. Commissioner, 31 F.(2d) 
399 (C. C. A. 5th, 1929) ; Allen v. Commissioner, 49 F.(2d) 716 (C. C. A. 2d, 1931); 
Leland v. Commissioner, 50 F.(2d) 523 (C. C. A. 1st, 1931). It is to be noted, 
however, that under § 204(a) (8) of the 1924 Act, 44 Star. 15, 26 U.S. C. § 935(a) (8); 
it has been held that the corporate fiction will be disregarded in the computation 
of gain on a sale made after a nominal transfer to a corporation. Newman, 
Saunders & Co., Inc. v. United States, 36 F.(2d) 1oog (Ct. Cl. 1929), certiorant 
denied, 281 U. S. 760 (1930) ; Osburn Cal. Corp. v. Welch, 39 F.(2d) 41 (C. C. A. 
oth, 1930), certiorari denied, 282 U. S. 850 (1930). 
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his dissent in the Eisner case,* the Court has, in recent years, given 
Congress an increasingly broad discretion to determine the circum- 
stances under which gains should be taxed. The most important devel- 
opment has been the recognition of the significance of accounting prin- 
ciples in the astute administration of the tax. The Eisner decision 
seemed to lay down a strict test of cash realization. But it was appar- 
ent that some modification was necessary to bring the taxing system 
into harmony with business methods. According to general commer- 
cial practice, net income is determined as it accrues. Although the 
Corporation Excise Tax Act of 19097 and the Revenue Act of 1913 ® 
provided for the making of returns on a cash basis only, treasury regu- 
lations ® made some concessions to business necessities, and, in 1916, 
Congress recognized that the taxpayer should be permitted to report 
on the basis of his books of account, provided that they clearly re- 
flected net income.’® Subsequent decisions of the Supreme Court have 
emphasized the importance of clear reflection of income and have thus 
limited the apparent option of the taxpayer to minimize taxes by book- 
keeping. In some instances, book accounts had been distorted to mini- 
mize surtax and excess profits taxes, and, in United States v. Ander- 





4 See Eisner v. Macomber, 252 U. S. 189, 219, 220: “ The known purpose of 
this Amendment was to get rid of nice questions as to what might be direct taxes.” 

5 See Sakolski, Accounting Aspects of the Stock Dividend Decision (1920) 5 
Butt. Nat. Tax Ass’N 212; Seligman, supra note 3, at 315. The validity of this 
test has been a moot question among economists. Most have arrived at the conclu- 
sion that income consists in benefits actually received or enjoyed. See 1 Taussic, 
PRINCIPLES OF Economics (3d ed. 1928) 130; FisHeR, THE NATURE OF CAPITAL AND 
INCOME (1906) 52; FisHER, THE CONCEPT OF INCOME IN THE LIGHT OF EXPERIENCE 
(1927) 3. Strict application of this doctrine in income taxation has been urged. See 
SELIGMAN, STUDIES IN PUBLIC FINANCE (1925) 111-14. It has recently been argued 
that the income tax be limited to a tax on personal satisfactions. See FisHEr, 
Tue Concept OF INCOME IN THE LIGHT OF EXPERIENCE, supra. More consonant 
with the plan of the federal income tax is the view that all gains annually adding to 
national wealth are taxable as they accrue to the persons to whom they accrue, when. 
administratively possible. See Haig, The Concept of Income, in THE FEpERAL IN- 
coME TAx (1921) 1; HEWETT, Op. cit. supra note 2, at 22; cf. Stamp, WEALTH AND 
TAXABLE CAPACITY (1922) 42. It may be worth while to note that Professor Selig- 
man submitted a special memorandum for the guidance of the Supreme Court in the 
Eisner case. 

6 See Adams, When is Income Realized? in THe FepERAL INcoME Tax (1921) 
29. In accrual accounting, transactions and the profit arising therefrom are reported 
when “closed,” regardless of the time of disbursement and receipt of cash. See 
EsQuerrE, APPLIED THEORY OF AccouNTS (1914) 299; KLEIN, FEDERAL INCOME 
TAXATION (1930) 130. In the ordinary business this involves the use of inventories, 
the creation of reserves to cover unpaid liabilities, and the computation of profits 
arising out of the business by means of accounts receivable and payable. 

7 36 STAT. 112. 

8 38 Srar. 166. 

_ © See, e.g., U. S. Treas. Reg. 31, Art. 4 (1910) ; id. 33, Art. 104 (1914). Although 
iventories were not specifically provided for until 1918 the earliest regulations 
specifically allowed their use. Jd. 33, Art. 5 (1910). This necessarily resulted in 
the taxation of income not realized on a cash basis. See Aluminum Castings Co. 
v. Routzahn, 24 F.(2d) 230, 232 (N. D. Ohio 1928). 

10 Revenue Act of 1916, § 8(g), 39 STAT. 763. This provision was enacted with 
Specific reference to business requirements. See H. R. Rep. No. 922, 64th Cong. 
1st Sess., Ser. No. 16763, at 4. Any reasonable variation of the accrual system of 
accounting is now held clearly to reflect net income. See Sternhagen, M., in Hoss- 
feld & Son Co., 7 B. T. A. 990, 995 (1927). 
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son," the Supreme Court approved a treasury decision that related 
items must be reported consistently on the books of taxpayers adopting 
the accrual system.'* Some questions left open by that case have since 
been answered. Items in different branches of the same business have 
been found sufficiently related to require that all be dealt with on the 
same basis.’* And the Commissioner has been allowed wide discretion in 
determining whether the returns are predominantly on the cash or accrual 
basis.1* The 1918 Act,’® approved by the Court sub silentio,’® appears 
to extend the application of such decisions.‘’ By requiring that the re- 
turns be made on the basis of the taxpayer’s books of account,"* it largely 
removes the possibility of returns on a strict cash basis, since the books 
are kept largely on the accrual basis in most businesses *° of any size.” 





11 269 U.S. 422 (1926). 

12 T. D. 2433 (1916). In the Anderson case, the Court held that taxes laid on 
an annual basis must be deducted in the year that they accrue rather than in the 
year in which they are paid if the taxpayer adopts the accrual system. 

Counsel had strenuously urged that in the application of the accrual system, taxes 
should be given special treatment. See Brief of Counsel for the Appellee, at 24. 
And the Anderson case has been criticized in this regard. See Baar, The Supreme 
Court Considers “ Accrual” (1926) 4 Nat. Inc. Tax Mac. 57. In a series of 
subsequent decisions, the Supreme Court has extended the application of accrual 
accounting. American Nat. Co. v. United States, 274 U.S. 91 (1927) (taxpayer 
permitted to accrue promissory notes when conducting a loan business); Lucas 
v. Structural Steel Co., 281 U. S. 264 (1930) (“cushion ” method of computing 
inventories rejected) ; Fawcus Machine Co. v. United States, 282 U. S. 375 (1931) 
(accrual of retroactive tax compelled in year for which assessed). See also cases cited 
in notes 13 and 14, infra. 

18 Niles Bement Pond Co. v. United States, 281 U. S. 357 (1930). The taxpayer 
used the accrual system of accounting for his United States business, which con- 
stituted the greater part of his enterprise, but customarily accounted for his foreign 
business and taxes thereon on a cash basis. The Commissioner’s determination that 
these taxes should be accrued in order to give a true picture of annual net income 
was sustained. 

14 Aluminum Castings Co. v. Routzahn, 282 U.S. 92 (1930). In United States 
v. American Can Co., 280 U.S. 445 (1930), it had been held that the Commissioner’s 
adjustment of the taxpayer’s accounts did not constitute a rejection of the accrual 
basis; the taxpayer therefore could not exercise an option to report on a cash basis. 
These cases and those cited in notes 12 and 13, supra, may lay down a rule incon- 
sistent with general business practice when carried to their logical extent. Few 
businesses keep their accounts entirely on one or the other of the two permissible 
bases. See KoHLeR, FEDERAL INCOME TAXES 1927 (1927) 46; Gaskill, Accounting 
Methods and the Income Tax (1930) 8 Tax Mac. 365, 369. The extent to which the 
Commissioner’s discretion has been upheld is indicated by decisions supporting his 
rulings that contingent assets or liabilities ordinarily may not be accrued. Lewellyn 
v. Electric Reduction Co., 275 U. S. 243 (1927) ; Lucas v. North Tex. Lumber Co., 
281 U. S. 11 (1930). But cf. American Nat. Co. v. United States, 274 U. S. 99 
(1927). The position of the Supreme Court in the two former cases has been 
severely criticized. See Gaskill, loc. cit. supra; Kien, op. cit. supra note 6, at 134, 
137; Harrow, The Supreme Court on Accounting Methods (1929) 15 A. B. A. J. 
607, 611. 15 4o STAT. 1058. 

16 Niles Bement Pond Co. v. United States, 281 U. S. 231 (1930). 

17 The development of the accrual system was recognized by a provision in the 
1918 Act that within the meaning of the act “ paid” shall mean “ paid or accrued” 
or “ paid or incurred.” Revenue Act of 1918, § 200, 40 STaT. 1062. 

18 § 212(a), 40 STAT. 1064. 19 See Adams, supra note 6 passim. 

20 An able student of the subject has recently observed that the development 
of the accrual principle in tax administration has already led to important modifi- 
cations of the concept of income. Lutz, Pusiic Finance (2d ed. 1929) 433- 
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A series of recent cases reveals the extent to which the Court has aban- 
doned the premise of Eisner v. Macomber in developing the theory of tax 
administration envisioned in the Anderson case. It was at least a logi- 
cal implication from the Eisner definition that a transaction was taxable 
only if a net gain was realized in cash; * the Supreme Court seemed to 
decide as much in Bowers v. Kerbaugh-Empire Co.**, But an annual 
tax can reach all income over a period of years only if the net gain is 
annually computed on the basis of all transactions during each year 
whether completed or not.** This was implicitly recognized by Mr. 
Justice Stone in deciding, in Burnet v. Sanford & Brooks Co.,** that 
reimbursement for a loss was a taxable gain in the year it was received 
even though no gain was realized from the entire transaction. Similar 
considerations may explain the recent decision in United States v. Kirby 
Lumber Co.,”° that “ negative income ” was a taxable gain.?* While in 
neither of the latter cases was there any “ gain from capital or labor,” 
taxation of the net book profit was permitted to offset earlier deductions. 
Another solution was available, but the administrative difficulties which 
would have been encountered ied the Court to approve the taxation of 





21 The Eisner case could not be applied to invalidate taxation in any particular 
case without considering separately each item of income sought to be taxed. The 
“popular” approach there adopted required a determination of whether or not 
people generally would consider that the transaction had resulted in the receipt 
of income. Compare the treatment of the income problem in Edwards v. Cuba 
R. R., 268 U.S. 628 (1925). 

22 271 U.S. 170 (1926). See (1932) 45 Harv. L. Rev. 744; Note (1931) 40 
Yate L. J. 960. 

23 The adoption of a strict transaction test might achieve the same result if 
amending of the tax returns were allowed. See Magill, Taxation of Unrealized 
Income (1925) 39 Harv. L. Rev. 82, 90. But the administrative difficulties would 
be considerable. See Note (1931) 40 YALE L. J. 960, 963. 

24 282 U. S. 359 (1931). Mr. Justice Stone treated the problem as one of 
taxation of a gain and not as one of an offset against a deduction. The lower court 
had permitted the taxpayer to amend his returns for the years in which losses had 
previously been deducted. Sanford & Brooks Co. v. Commissioner, 35 F.(2d) 312 
(C. C. A. 4th, 1929), (1930) 43 Harv. L. Rev. 962. But the Supreme Court, prob- 
ably moved by the administrative difficulties, reversed this decision. The absence, 
during the taxing period covered in the case, of a provision permitting deduction 
of prior net losses in succeeding years made the refusal of the amendment particu- 
larly burdensome on the taxpayer. 

Mr. Justice Stone’s adoption of the test of the net result of all annual: transac- 
tions leaves an important problem. Before the net gain for income tax purposes 
can be determined, even on accounting principles, it would seem necessary to deter- 
mine whether the particular item should be considered as a contribution to capital 
or as income. Cf. Edwards v. Cuba R. R., 268 U. S. 628 (1925) ; United States v. 
Oregon-Washington R. R. & Navig. Co., 251 Fed. 211 (C. C. A. 2d, 1918). 
The dismissal of the single transaction test, if carried to its logical extent, may lead 
to a disregard of the distinction and to the taxation of contributions to capital. 

25 284 U. S. 1 (1931), (1932) 45 Harv. L. Rev. 744, (1932) 32 Cor. L. REv. 
172; see Note (1931) 40 YALE L. J. 960. The discharge of an obligation repre- 
sented by outstanding bonds at a price below their issued value was there held 
taxable gain. Although apparently contra to Bowers v. Kerbaugh Empire Co., the 
decision may have been foreshadowed by the Court’s holdings that the discharge 
of an income tax obligation constituted income. Old Colony Trust Co. v. Com- 
missioner, 279 U. S. 716 (1929); United States v. Boston & Me. R. R., 279 U. S. 
732 (1929); see Magill, supra note 23, at 92 et seq. 

°6 Negative income is understood to mean book “ profit” resulting from dis- 
charge of an obligation by an outlay less than the amount of the obligation. 
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an item which, at least in the Burnet case, should logically have enjoyed 
immunity under the Eisner definition.?" 

Gaps in the administrative plan occasioned by ingenious devices to 
make tax avoidance possible have, in a number of cases, been closed by 
the Supreme Court. With a breadth of outlook scarcely foreshadowed 
by the Eisner case, the Court has successively repudiated all construc- 
tions of the Sixteenth Amendment which would limit the taxation of 
increases in the national wealth. The plausible contention advanced 
in Taft v. Bowers ** that accretions to capital accruing in the donor’s 
possession were capital in the hands of the donee *° was rejected.*® The 
Court found some precedent in an earlier decision which had held that 
a gift of income was taxable to the donee.** From the point of view of 
the donee, in each case there was no gain derived from capital, as the 
Eisner test had required. But to the tax authorities the change in 
ownership could not conceal the fact that there was a gain in fact to 
someone. Attempts to reduce surtaxes have been similarly discouraged. 
Although a beneficial receipt would seem to be a requirement of the 
traditional approach,*? Congress was permitted to tax to the donor in- 
come directed to others through the medium either of a revocable 
trust ** or of an irrevocable assignment.** 

Income taxes have become the largest single source of revenue to 
the Federal Government. From a national standpoint, therefore, the 
Sixteenth Amendment should be broadly construed to enable Congress 





27 See notes 21, 24, supra. The lower court in the Kirby case failed to appre- 
ciate the significance of the Burnet decision and considered the questioned item in 
the light of the Eisner definition. See Kirby Lumber Co. v. United States, 44 
F.(2d) 885, 886-87 (Ct. Cl. 1930). In Burnet v. Sanford & Brooks Co., the losses 
suffered in the previous years had been deducted. See 282 U.S. 359, 361. In United 
States v. Kirby Lumber Co., the accounts were kept on the accrual basis. It has 
been acutely observed that when such a system is adopted it is inconsistent to allow 
the deduction for the full amount of the accrued debt and not to tax the difference 
between the obligation anticipated and the amount actually paid. See Sternhagen, 
M., dissenting, in Campbell Co., 15 B. T. A. 458, 461 (1929). 

28 278 U.S. 470 (1929). 29 See Brief of Counsel for the Petitioner, at 7. 

30 The device was particularly susceptible of abuse. If the gain to the donee 
could be measured only from the time of his acquisition, gains accruing to the 
donor could escape taxation by intelligent exchange of gifts whose value had ap- 
preciated since the date of acquisition. It was to remove the possibility of such 
abuse that Congress provided that the gains accruing to the donor should be 
taxed to the donee on sale by the latter. See H. R. Rep. No. 350, 67th Cong. 1st 
Sess., Ser. No. 8245, at 9; SEN. Rep. No. 275, 67th Cong. 1st Sess., Ser. No. 8245, 
at Io-II. 

81 Irwin v. Gavit, 268 U.S. 161 (1925). This case has subsequently been limited, 
however, by the decision in Burnet v. Whitehouse, 283 U. S. 148 (1931). In this 
latter case, a gift of a specified annual sum charged against the corpus of the estate, 
though payable primarily cut of income, was held not taxable under the statute. 

82 Magill, supra note 23, at 97 et seq. 

83 Corliss v. Bowers, 281 U.S. 376 (1930), Note (1930) 43 Harv. L. Rev. 1282. 

84 Lucas v. Earl, 281 U. S. 111 (1930), Note (1930) 43 Harv. L. Rev. 1282. See 
Wilkins, Taxability of Assigned Future Income (1930) 8 Nat. Inc. Tax Mac. 59. 
In the latest decision of the Supreme Court, a distributive share of the income from 
a partnership was held taxable to one who assigned his interest to his wife. Burnet 
v. Leininger, U. S. Daily, March 16, 1932, at 88. Where the derivative source of 
the income has been transferred and nothing remains to be done by the assignor, 
the assignor may possibly be able to escape taxation on the income from that 
source. See Note (1930) 43 Harv. L. Rev. 1282, 1284. 
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to realize an adequate revenue from annual national gains. The major 
issue — the stage at which such gains should be taxed, whether when 
realized in cash or property, or when merely accrued — should not be 
resolved by a stereotyped definition of the nature of income. In the 
true economic sense, neither cash receipts nor accrued gains are more 
than potential income.*® The selection of the point of time for taxa- 
tion is largely governed by considerations of convenience and must be 
resolved by the taxing authorities in the light of administrative expe- 
rience.** The Court in the Eisner case, however, viewed the Sixteenth 
Amendment through the eyes of the individual who was sought to be 
taxed. In the particular case, the result reached may have been de- 
sirable, but the Court was led by it to elaborate a theory of constitu- 
tional power to decide issues which might better have been treated as 
questions of expediency.** The more recent decisions indicate that the 
Supreme Court may now be ready to discard the limitations of the con- 
ceptual approach there adopted. That realization in cash or property 
is no longer an adequate test of taxable gain is indicated by the Ander- 
son case and those following.** Even more significant is the outlook 
manifested in the opinions.*® The resort to administrative practice as 
a criterion of taxable gain and the disregard of incidental changes in 
beneficial ownership and control of income reveal a growing appre- 
ciation of the practical needs of a system of income taxation.*° 





85 See HEWETT, Op. cit. supra note 2, at 84. Ina strict economic sense, real in- 
come consists in the total of actual satisfactions. Cf. note 6, supra, and note 37, 
infra. 

36 HEewETT, Op. cit. supra note 2, c. vi; Haig, supra note 5, at 13 et seg. The 
imperfections of the economic standard of values, of accounting practice and of 
the administration of the tax which might prevent complete adoption of an accrual 
test are very intelligently discussed in Haig, supra note 5, at 16 et seq. 

It has recently been held unconstitutional to tax as income the rental value of 
property owned by a taxpayer and occupied for business purposes by it. Independ- 
ent Life Ins. Co., 17 B. T. A. 757 (1929). It may be administratively difficult to tax 
such gains. See Haig, loc. cit. supra; REPORT OF THE RoyAL COMMISSION ON INCOME 
Tax (1920) 97-100. But on any view, it is undoubtedly real income in the economic 
sense and the question should have been one of convenience rather than of con- 
stitutional power. 

87 The Eisner case, in formulating a test of cash realization, may have been 
an expression of the view that a true system of income taxation should reach only 
expenditures for personal consumption. This view has been urged. See FIsHEr, 
Tue Concept oF INCOME IN THE LIGHT OF EXPERIENCE (1927) 27. But the taxation 
of gains on the accrual and statutory cash system indicate that the federal income 
tax aims to tax national gains whether expended or not. If this system is to be 
approved, the chief argument of policy for a “ separation ” test of constitutionality 
seems considerabiy weakened. 

88 Cases like Lynch v. Turrish, 247 U. S. 221 (1918), Goodrich v. Edwards, 
255 U. S. 527 (1921), and Old Colony R. R. v. Commissioner, 52 Sup. Ct. 211 
(1932), which limit the taxing statutes’ application to gains accruing after 1913 
illustrate the narrowness of the Eisner definition as applied to national gain. Cf. 
Taft v. Bowers, 278 U. S. 470 (1929). 

_ %® Mr. Justice Stone’s opinions in the Anderson, Sanford, and Aluminum Cast- 
ings cases are the best expressions of the changed approach. 

4° The Court has been extremely reluctant to upset the congressional scheme of 
taxation and long-continued administrative practice under it. See, e.g., Burnet v. 
Sanford & Brooks Co., 282 U. S. 359 (1930), discussed in note 24, supra; United 
States v. Anderson, 269 U. S. 422 (1926), discussed in note 12, supra; Aluminum 
Castings Co. v. Routzahn, 282 U.S. 92 (1930), discussed in note 14, supra; Brewster 
V. Gage, 280 U. S. 327, 336 (1930). 
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Rex v. KytsAant— A NEw GOLDEN RULE FOR PROSPECTUSES. — 
In 1928 the Royal Mail Steam Packet Company offered to the public a 
£2,000,000 issue of debenture stock to finance building operations and 
“for the general purposes of the company.”’* The concern was then 
reputed to be one of the outstanding shipping organizations of the 
world, and its extensive holdings gave every assurance of stability. 
The prospectus * stated in part, “ Although this Company in common 
with other shipping companies has suffered from the depression in the 
shipping industry, the audited accounts of the Company show that 
during the past ten years the average balance available . . . has been 
sufficient to pay the interest on the present issue more than five times 
over. After providing for all taxation . . . the dividends on the or- 
dinary stock during the last 17 years have been as follows: ...” A 
schedule indicated that dividends of from four to eight per cent had 
been paid in every year but one. Every statement was literally true, 
but the prospectus failed to disclose that the company had operated at 
a loss for seven years and had balanced its accounts and paid dividends 
by the “ adjustment ” of huge reserves accumulated during the prosper- 
ous post-war years.* This process had seriously depleted the company’s 
resources and only a radical improvement could have saved it from finan- 
cial disaster.© Lord Kylsant, the company’s chairman, was indicted 
under a statute making it a misdemeanor for an officer of a corpora- 





1 The immediate occasion for the issue, though the prospectus failed to disclose 
the fact, was the pressure put upon the Royal Mail Co. by its bankers, who were at 
that time carrying a £500,000 overdraft. London Times, July 22, 1931, at 8. 

2 The company was established by Royal Charter in 1837. In 1928 it completely 
owned the Royal Mail Steam Packet Meat Transport, Ltd., the Nelson Steam 
Navigation Co., H. & W. Nelson, Ltd., McAndrews & Co., Ltd., David McIver & 
Co., Ltd., and the Pacific Steam Navigation Co., Ltd., and was associated with a 
number of other shipping concerns. See London Times, July 21, 1931, at 9. The 
total tonnage of the companies in which the Royal Mail was interested, according 
to its prospectus, was 2,761,969 gross register tons. See (1931) 85 THE ACCOUNTANT 
112; Moopy’s Manvat, INpusTRIALS (1931) 2873. 

8 The prospectus was published in full in the London Times, July 2, 1928, at 24; 
for extensive selections see (1931) 85 THE ACCOUNTANT 112. The prospectus was 
issued June 29, 1928. Subscription opened July 3, 1928 and closed July 4th. The 
£2,000,000 issue of 5% debentures at £92.105 was subscribed up.to £3,270,000 in 
this period. Stockholders of the company took approximately 55% of the issue. 
See London Times, July 24, 1931, at 8; Accountant L. Rep., Dec. 5, 1931, at 56. 

4 Although the exact extent of these operations still remains unascertained, it 
appeared at the trial that from 1921 to 1927 the company drew from reserves, for 
the most part secret, a total of £4,200,000. Moreover, during the same period, 
£1,600,000 was received from non-recurring and probably abnormal sources of 
income. The only indications of these transactions given the stockholders were 
contained in two slight changes in the annual reports. In 1923 the item, hitherto 
called “ profit ” became “ balance ”; and in 1925 the cryptic phrase “ After adjust- 
ment of taxation reserves” appeared. See London Times, July 21, 1931, at 9. 

5 In 1930, due to the company’s failure to meet obligations which the govern- 
ment had guaranteed, a committee was appointed to investigate the financial con- 
dition of the company. As a result, voting control exercisable by the company was 
transferred to trustees, and the company was forced to suspend preferred dividends 
pending reorganization. See Stock ExcHANGE YEARBOOK (1931) 1432; Moopy’s 
MANUAL, INDUSTRIALS (1931) 2876; (1931) 85 THE ACCOUNTANT 121, 122. The 
issue of 5% debentures recommended by the prospectus fell from 91 on July 31; 
1928, to 23 at the opening of the trial. See London Times, Aug. 1, 1928, at 24; id. 
July 3, 1931, at 23. 
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tion to “ publish . . . any written statement or account which he shall 
know to be false in any material particular . . . with intent to induce 
any person to become a shareholder . . . therein.” ® In affirming a con- 
viction below, the Court of Criminal Appeal held that a selection from 
the whole truth so partial and fragmentary as to give a misleading im- 
pression might be ground for criminal liability despite the literal truth 
of every statement made.’ 

This result, it is true, was foreshadowed seventy years before by the 
“ Golden Rule ” of Vice Chancellor Kindersley in New Brunswick R. v. 
Muggeridge,® and similar broad generalities have appeared sporadically 
in the reports.? But a comparison of the facts which provoked these 
statements reveals the Ky/sant case as a distinct advance in the law of 
actionable misrepresentation. Closely analogous results have been ob- 
tained by the application of a different technique. Fraud may be pos- 
tulated, not only upon misrepresentation, but upon the breach of an 





6 The Larceny Act of 1861, 24 & 25 Vict. c. 96, § 84. For similar provisions, cf. 
N. Y. Penat Law (1909) § 421, as added by N. Y. Laws 1915, c. 569, N. Y. Laws 
1921, c. 520; Printer’s Ink Model Statute, recommended in 1911, and adopted in a 
number of jurisdictions. See, e.g., Int. Rev. Stat. (Cahill, 1931) c. 38, § 224; Micu. 
Comp. Laws (1929) § 16990; Note (1927) 36 YALE L. J. 1155, 1156, n.6. 

7 Rex v. Kylsant, 48 T. L. R. 62 (1931). Accounts of the trial in the court 
below are found in London Times, July 21-25, 28-31, 1931. Detailed accounts of 
the case on appeal are found in London Times, Nov. 3, 4, 5, 1931; Accountant L. 
Rep., Dec. 5, 1931, at 55. The case is more remarkable for being a criminal prosecu- 
tion. The court intimated that this made no difference in the essential requirements 
for fraud, but crimes analogous to false pretenses have rarely been held proved by 
evidence of mere non-disclosure. Cf. People v. Mace, 71 Cal. App. 10, 234 Pac. 
841 (1925); Crawford v. State, 117 Ga. 247, 43 S. E. 762 (1903) ; Commonwealth 
v. Beckett, 119 Ky. 817, 84 S. W. 758 (1905). But cf. McCorkle v. State, 170 Ark. 
105, 278 S. W. 965 (1926); Fleming v. State, 114 Ga. 526, 40 S. E. 705 (1902); 
People v. Baker, 96 N. Y. 340 (1884) semble; see Regina v. Gurney, 11 Cox C. C. 
414, 440 (1869). A necessary corollary of the connection in the Kylsant case would 
seem to be the subjection of Lord Kylsant and the Royal Mail Co. to civil liability. 

8 1 Drew & Sm. 363, 381 (1860): “. . . those who issue prospectuses . . . are 
bound to state everything with strict and scrupulous accuracy .. . to omit no one 
fact within their knowledge, the existence of which might in any degree affect .. . 
the privileges and advantages which the prospectus holds out as inducements.” 
This famous dictum was cited with approval in Henderson v. Lacon, L. R. 5 Eq. 
249, 262 (1867) (christening the rule a “ Golden Legacy ”) and in Central Vene- 
zuela R. v. Kisch, L. R. 2 H. L. 99, 113 (1867). But in Aaron’s Reef v. Broadhurst 
(unreported) Wright, J., is said to have remarked that the strict rule of Muggeridge’s 
case would be fatal to most prospectuses of the day. The answer to this, said Lord 
Justice FitzGibbon in Aaron’s Reef v. Twiss, [1895] 2 Ir. R. 207, 269, is “So 
much the better. If the company cannot float if the whole truth be disclosed 
by its prospectus it cannot be honestly launched at all.” The applicability of New 
Brunswick R. v. Muggeridge must be regarded as decisively limited by the state- 
ment of Lord Cairns in Peek v. Gurney, L. R. 6 H. L. 377, 403 (1873), that “ there 
must be some active misstatement of fact or such a partial and fragmentary state- 
ment of fact as that the withholding of that which is not stated makes that which 
is stated absolutely false.” This means little more than the standard of literal truth. 
See FARRER, PROSPECTUSES (1913) 43; SPAFFORD, MISREPRESENTATION IN Pros- 
PECTUSES (1921) 13. 

® See, e.g., Stewart v. Wyoming Ranche Co., 128 U. S. 383, 388 (1888); Tyler 
v. Savage, 143 U. S. 79, 98 (1892); Downey v. Finucane, 205 N. Y. 251, 264, 
98 N. E. 391, 394 (1912); Hotaling v. Leach Co., 126 Misc. 845, 850, 214 N. Y. 
Supp. 452, 458 (1926), aff'd, 247 N. Y. 84, 159 N. E. 870 (1928); Aaron’s Reef v. 
Twiss, [1896] A. C. 273, 281. In each of these cases, however, there was an actual 
misrepresentation, making a holding upon the point unnecessary. See note 18, infra. 
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absolute duty to disclose all relevant facts. Admittedly fiduciary rela- 
tionships create such a duty of disclosure,® and where superior knowl- 
edge of one party is coupled with ignorance or trustfulness in another, 
courts have frequently discovered “ fiduciary” relationships.** On 
this basis, the promoters of a new corporation incur a duty to reveal 
the extent of their personal interest to prospective subscribers.* While 
it is arguable that the Kylsant case belongs in this category, Justice 
Avory assumed no such broad ground for liability. Rather, he held 
that the creation of a false impression, though effected by literally true 
statements, is misrepresentation in fact. Statements containing positive 
falsehoods are also distinguishable from the “economy of informa- 
tion ” indulged in by the Royal Mail prospectus. Thus, a representa- 
tion that information fragmentarily given is complete may be ground for 
an action for rescission or fraudulent misrepresentation ** regardless 
of the truth of the disclosures actually made. Likewise, liability may 
be incurred by a false representation that the speaker is presenting his 
true opinion.‘ In the same class are consciously ambiguous state- 
ments, true only in one sense and calculated to be understood in a 
sense in which they are untrue.’® In only one situation is the principle of 





10 Cf. N. Y. Life Ins. Co. v. Gay, 36 F.(2d) 634 (C. C. A. 6th, 1929) (contract 
of insurance) ; Christy v. Campbell, 36 Colo. 261, 87 Pac. 548 (1906) (partner- 
ship) ; Tompkins v. Hollister, 60 Mich. 470, 27 N. W. 651 (1886) (lawyer-client) ; 
Putney v. Schmidt, 16 N. M. 400, 120 Pac. 720 (1911) (suretyship) ; see Bower, 
ACTIONABLE NON-DISCLOSURE (1915) CC. 3, 4, 5- 

11 Cf., e.g., Strong v. Repide, 213 U. S. 419 (1909) ; Moore v. Sawyer, 167 Fed. 
826 (C. C. E. D. Okla. 1909) ; Loucks v. Taylor, 23 Ind. App. 245, 55 N. E. 238 
(1899); Wilson v. Rentie, 124 Okla. 37, 254 Pac. 64 (1927); Mallory v. Leach, 
35 Vt. 156 (1862) ; see Bower, loc. cit. supra note 10. 

12 Williams v. Beltz, 29 Del. 554, 101 Atl. 905 (1917) (action for deceit); 
Brewster v. Hatch, 122 N. Y. 349, 25 N. E. 505 (1890) (constructive trust imposed) ; 
Virginia Co. v. Haupt, 90 Va. 533, 19 S. E. 168 (1894) (rescission); see EnRIcH, 
Promoters (1916) §§ 232, 239. Superficially these cases resemble Rex v. Kylsant. 
But the greater ease of misrepresentation in the case of promotion of a new cor- 
poration may suggest why a similar duty has not been imposed upon officers of 
established concerns. 

13 MacDonald v. Roeth, 179 Cal. 194, 176 Pac. 38 (1918) ; Crompton v. Beedle, 
83 Vt. 287, 75 Atl. 331 (1910). The same principle may be applicable where the 
concealment takes the form of a statement that the speaker knows nothing about 
the matter. Laidlaw v. Organ, 2 Wheat. 178 (U. S. 1817); Burrows v. Fitch, 
62 W. Va. 116, 57 S. E. 283 (1907). 

14 Goodrich v. Sears, 270 Fed. 971 (D. Ky. 1919) ; Hanscom v. Drullard, 79 Cal. 
234, 21 Pac. 736 (1889). Concealment of the speaker’s interest or bias may influ- 
ence the court to invoke a similar principle. Williams v. Hall, 261 S. W. 938 (Mo. 
App. 1924) ; Getty v. Devlin, 54 N. Y. 403 (1873). 

15 Cf. Sullivan v. Helbing, 66 Cal. App. 478, 226 Pac. 803 (1924) (stated that 
property was “ leased for ” $155 a month, but omitted fact that landlord customarily 
allowed a $20 rebate); Coles v. Kennedy, 81 Iowa 360, 46 N. W. 1088 (1890) 
(statement that prominent man had subscribed for many shares without adding 
that he received them free); Gerner v. Yates, 61 Neb. 100, 84 N. W. 596 (1900) 
(bank listed seven-eighths of its overdrafts as “loans and discounts”); Churchill 
v. St. George Co., 174 App. Div. 1, 160 N. Y. Supp. 357 (1916) (railroad station 
described as “ nearby ” was separated from property by unbridged river) ; Moncion 
v. Bertrand, 98 Vt. 332, 127 Atl. 371 (1923) (farm would pasture stated number 
of cows only if peculiar feeding methods were followed); Coverley v. Burrell, 
5 B. & Ald. 257 (1821) (concealed fact that “annuity ” was terminable in five 
years) ; Greenwood v. Leather Shod Co., [1900] 1 Ch. 421 (“the company has 
received orders from government departments and the House of Commons”; 
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the Kylsant case established. Where, for the purpose of obtaining 
credit, an incomplete representation has been made, courts have im- 
posed liability for the partial disclosure. But the rigor with which 
this principle has been limited *’ suggests that these credit cases are 
sui generis. 

The limitations inherent in these recognized grounds for liability have 
greatly restricted responsibility for half-truths.** In predicating liabil- 
ity upon the impression created, rather than upon the words used, the 
Kylsant case sweeps aside these restrictions and presents a technique 





actually only trial orders and order from concessionaire in the house). The repre- 
sentations in the Kylsant case, while superficially similar, differ in that they are 
literally true, however interpreted. 

16 Cf., e.g., Thermoid Co. v. Bank, 1 F.(2d) 891 (C. C. A. 4th, 1924); Malley 
Co. v. Button, 77 Conn. 571, 60 Atl. 125 (1905); Kidney v. Stoddard, 7 Metc. 252 
(Mass. 1843); International Trust Co. v. Myers, 241 Mass. 509, 135 N. E. 697 
(1922) ; Viele v. Goss, 49 Barb. 96 (N. Y. 1867); Rheem v. Naugatuck Co., 33 Pa. 
358 (1859). But cf. Tappan v. Darling, Fed. Cas. No. 13,746 (C. C. D. Mass. 
1822). Occasional dicta suggest that these cases are applicable only to solicitations 
for credit. See Boyd’s Ex’rs v. Browne, 6 Pa. 310, 315, 316 (1847); Burton v. 
Loyd, 3 Esp. 205, 207 (1802). Representations of the financial status of a company 
in order to sell its bonds may be sufficiently similar to justify the application of the 
same rule. 

17 Only a few cases have been found where a similar principle was given a more 
extensive application. Jn re Dunlop ex parte Shearman, 66 L. J. Ch. 25 (1896) 
(rescission allowed because use of name “ Dunlop” implied a connection with the 
Dunlop Pneumatic Tire Co.) ; Cahill v. Readon, 85 Colo. 9, 273 Pac. 653 (1929) 
(cancellation permitted because a representation had been made that prices were 
“stabilized,” without adding that they were stabilized at zero); Van Houten v. 
Morse, 162 Mass. 414, 38 N. E. 705 (1894) (representation that plaintiff had di- 
vorced her husband, without mentioning a cross bill for violent temper and cruelty, 
was a defense to breach of promise suit); Atwood v. Chapman, 68 Me. 38 (1877) 
(statement that title was “good” without revealing a petition was pending for 
review of the judgment upon which it depended). With Atwood v. Chapman 
compare Burns v. Dockray, 156 Mass. 135, 30 N. E. 551 (1892), where such a 
statement was considered an actual misrepresentation. Under a statute prohibiting 
payment of dividends except from earnings, it has been held fraudulent to conceal 
that dividends represented to have been paid were unearned. Keeler v. Dunham, 
114 App. Div. 94, 99 N. Y. Supp. 669 (1906) ; Ottinger v. Bennett, 203 N. Y. 554, 
96 N. E. 1123 (1911). Contra: Nash v. Rosesteel, 7 Cal. App. 504, 94 Pac. 850 
(1908). False representations that dividends have been earned are distinguishable. 
Cf. Hubbard v. Weare, 79 Iowa 678, 44 N. W. 915 (1890); Miller v. Drury, 120 
Wash. 628, 208 Pac. 77 (1922). 

18 With the exceptions cited in notes 16 and 17, supra, literal truth, though but 
a half-truth, has been considered a complete defense to an action for fraudulent 
misrepresentation. Gover’s Case, L. R. 20 Eq. 114 (1875); Arkwright v. Newbold, 
17 Ch. D. 301 (1881); McKeown v. Boudard, 65 L. J. Ch. 735 (1896); In re 
Christineville Estates, [1911] W. N. 216; see Peek v. Gurney, supra note 8, at 
403; Worden v. Coast Tire Co., 85 Cal. App. 667, 670, 260 Pac. 340, 342 (1927); 
Stotts v. Fairfield, 163 Iowa 726, 735, 145 N. W. 61, 65 (1927). Although some 
decisions have purported to lay down a broader principle, the representations which 
provoked them always contained some element of actual falsity. See notes 8 and 9, 
supra. Thus in New Brunswick R. v. Muggeridge, supra note 8, the prospectus 
stated that the company was entitled to extensive grants of land, when in fact 
they were contingent upon conditions not yet performed. And in Aaron’s Reef v. 

Wiss, supra note 9, the court relied heavily upon false statements that “ reports 
of a most favorable character ” had been received and that the mine described had 
been “ proved” rich. At the time these statements were made the representors 
were fully aware that the reports had been mistaken. In each case the prospectus 
Was issued by the promoters of a new venture. Cf. note 12, supra. 
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capable of far reaching extension. The requirement of a disclosure suf- 
ficient to prevent the drawing of conclusions on the basis of misleading 
impressions approaches the obligation required of a fiduciary. It is 
hardly to be expected that such demands will be extended generally: 
the true significance of the rule appears in its application to stock 
prospectuses. Clearly, the standard of literal truth is an inadequate pro- 
tection to the investor.’® This is particularly true where the issuing 
company controls the sources of first-hand information, so that the in- 
vestor must rely largely upon the prospectus, a source which the in- 
tricacies of corporate finance render peculiarly susceptible to manipula- 
tion.2° Although in the absence of statute the requirement of full 
disclosure in all prospectuses ** may not be warranted, the K ylsant case 
is a recognition that corporations wishing to invest themselves with the 
guardianship of public funds should be required to conform to an exact- 
ing standard. 

So interpreted, the case is consistent with the modern trend in se- 
curity sales regulation. Almost universal adoption of blue sky laws ” 
in America illustrates a legislative appreciation of the inequality of the 
positions of the bargaining parties. But it may be noted that these 
statutes have been directed largely at regulation of the issuance of un- 
sound securities by irresponsible promoters rather than at the preven- 
tion of abuses in marketing.** Such regulation tends to eliminate the 
sale of wildcat securities but obviously can have little effect upon mis- 
representation by established concerns. European countries, on the 
other hand, have stressed the necessity of providing the investor with 
a full collection of facts upon which to base his judgment.”* Thus, in 





19 The attorney general of New York estimated that in 1930 the people of the 
United States lost $600,000,000 through fraud in the sale of securities. (1930) REP. 
Att’y Gen. N. Y. 34; cf. N. Y. Times, Jan. 11, 1932, at 23. 

20 The number of treatises purporting to train the investor in the analysis of 
balance sheets is indicative of the complexity of the problem. See, e.g., CARPENTER 
AND Wirson, ANALYSIS OF FINANCIAL STATEMENTS (1921); COLLVER, How 10 
ANALYSE INDUSTRIAL SECURITIES (1917); STOCKWELL, How To READ A FINANCIAL 
STATEMENT (1927). Misleading averages, lumping of items, and careful selection 
of statistics to be published are elementary devices for concealment of the status 
of a corporation. The use of “leverage” in stating the ratio of earnings to fixed 
charges is unquestionably misleading. A random examination of 100 typical pro- 
spectuses disclosed 13 instances of this practice. Evaluation of assets and liabilities 
and determination of depreciation charges provide fertile opportunity for distor- 
tion. Moreover, the extent to which absolute control of subsidiaries and the 
manipulation of secret reserves may mislead is illustrated in the Kylsant case itself. 
See note 4, supra; Criminal Liability of Directors (1931) 75 Sov. J. 594. 

21 Compare notes 10, 11, 12, supra. 

22 See Legis. (1924) 24 Cor. L. Rev. 79. For a careful analysis of blue sky 
legislation, see AsHpy, THE Economic Errect or BLure Sxy LAws (1926). 

23 See Inglis, The’ Blue Sky Dilemma (1921) 18 Onto L. Rev. 515; Thomp- 
son, Regulation of the Sale of Securities in Interstate Commerce (1923) 9 A. B. A. J. 
157; Legis. (1924) 24 Cor. L. Rev. 79. Only one type of blue sky legislation 
seeks to control fraud in marketing. In five states the so-called “ Fraud Statutes” 
typified by the Martin Act of New York have been enacted. See, e.g., N. Y. GEN. 
Bus. Law (1909) art. 23A, as added by N. Y. Laws 1921 c. 649. The efficacy of 
this legislation has been much disputed. Cf. Witis AND BocEN, INVESTMENT 
BANKING (1929) 490; (1927) Rep. Att’y GEN. Mass. 17, 19. But see Editorial, 
Blue Sky Laws, Boston Herald, Jan. 2, 1932, at 6. 

24 Cf., e.g., Copes BreLces (Servais & Mechelynck, 1928) Code de Commerce 
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the regulation of prospectuses the English Companies Act of 1929 *° 
extensively lists required information that must be set forth, leaving 
little leeway for disguise of a company’s condition. Although mani- 
festly unable to apply the Companies Act to the facts of the Kylsant 
case,” the court, in its interpretation of a seventy-year-old statute,?’ 
seems to express the policy of the 1929 act. 

While the application of Rex v. Kylsant may be confined to pro- 
spectuses, there is nothing inherent in the principle so to delimit its 
scope. The reports made by a corporation to its stockholders may 
present closely analogous problems.”* There has been a growing realiza- 
tion that greater accuracy and completeness should be required in these 
reports in spite of any possible disadvantage to the company.”® In 
modern business practice,°° as well as in judicial decisions,** there has 
been a similar appreciation of the opportunities for fraud inherent in 
credit statements. Such a policy has been evident in measures dealing 
with representations of financial stability by banking houses.** While 
judicial recognition of the public policy involved has previously lagged 
behind the legislative expression, the Kvylsant case significantly de- 
velops the conception that mere subtlety should be no defense where 
there is an intentional effort to deceive. 





Liv. rier, tit. ix, arts. 82, 83. In recommending the passage of similar legislation in 
England, a parliamentary committee reported, “the public is entitled to be told 
the facts which are obviously most relevant for it to know. Their suppression is 
calculated to mislead the unwary. ... The practice of giving a statement of 
average profits or dividends over a period of years without a separate statement 
for each year, is in our view often calculated to mislead, and we therefore recom- 
mend that each year’s profit or dividend should be separately stated.” See Com- 
pany Law Reform (1926) 102 Economist 1132; Hunt, Recent English Company 
Law Rejorm (1930) 8 Harv. Bus. REv. 170. 

25 19 & 20 Geo. V.c. 23, $35. See Fourth Schedule, [1929] Gen. Star. 562. 

26 The Companies Act was not enacted until almost a year after the publica- 
tion of the Royal Mail prospectus. 

27 The Larceny Act of 1861. See note 6, supra. 28 Compare note 20, supra. 

29 See Rrptey, MArtn StrEET AND WALL Street (1927) c. VII; Hunt, supra 
note 24, at 179. In England the Kylsant case has renewed the attacks upon corpo- 
rate secrecy. See Smith, The Public and Company Accounts (1931) 110 NINE- 
TEENTH CENTURY AND AFTER 337; Editorial, The Kylsant Case (1931) 152 SATUR- 
pay Rev. 173. Constructive suggestions along these lines have recently been 
brought forward by Gerard Swope. See (1931) 133 Com. & Fin. Curon. 1819. 

30 The National Association of Credit Men has since 1898 advocated the use 
of uniform credit statement forms, so designed as to express completely the con- 
dition of the company. See GuTHMAN, ANALYSIS OF FINANCIAL STATEMENTS 
(1027) 10, II. 31 See note 16, supra. 

82 A Minnesota statute provides that no financial institution shall represent 
by inference or otherwise the assets or financial strength of another such institu- 
tion as its own, regardless of the latter’s character as a subsidiary. Minn. Laws 
1931, 485. The Banking Act of 1926, §§1, 2, prohibits the use of the words 
“Federal” or “U. S.” in banking advertisements to imply a non-existent gov- 
ernment connection with the institution or any particular issue of its securities. 
44 Stat. 628 (1926), 12 U.S. C. Supp. I §§ 584, 585 (1928). Similar restrictions 
appear in the English Companies Act. 19 & 20 Geo. V. c. 23, §17(2). A typical 
Blue Sky Law provision prohibits security advertisements from mentioning the fact 
that the issue has been approved by the state board. See, e.g., Int. Rev. Srar. 
(Cahill, 1931) c. 32, § 274; Micn. Comp. Laws (1929) $9779b. Some states have 
statutory provisions that fraud may consist in concealment, but these have hitherto 
been merely declaratory. See, e.g., Cat. C1v. Cope (Deering, 1931) § 1572; OKLA. 
Comp. Star. ANN. (Bunn, 1921) § 4996. 
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JupictaL SUPERVISION OF THE ONE MAN CorporaATION.—JIn an 
attempt to combine the limited liability afforded by a corporation 
with the complete control of an entrepreneur, the one man corpora- 
tion ' has been evolved. The typical situation arises when the owner of 
a moderate sized business organizes a corporation to which he conveys 
his business assets in consideration of the issue to him of all the corpo- 
rate stock,? except the few shares necessary to qualify directors.’ Al- 
though the customary corporate machinery exists in form, the sole 
shareholder personally controls the business. Regardless of frequent 
failure to comply with the formalities of stockholders’ and directors’ 
meetings, the courts have found little difficulty in holding the corpora- 
tion liable upon obligations incurred in its name by the sole stock- 
holder.* The corporation in such a case has not been permitted to set 





1 The same principles are applicable where the corporation is owned by a pre- 
viously existing partnership or by members of a family. The distinguishing ele- 
ment is the immediate control of the corporation by one or two individuals who 
own its stock. See Hotaling v. Hotaling, 193 Cal. 368, 381, 224 Pac. 455, 460 
(1924). 

2 To comply with statutory requirements the owner of the enterprise frequently 
has members of his family, relatives, or employees join with him as incorporators 
and directors. Cf. Shreveport Drug Co. v. Jackson, 2 F.(2d) 65 (W. D. La. 1924) 
(employees) ; Wenban Estate, Inc. v. Hewlett, 193 Cal. 675, 227 Pac. 723 (1924) 
(relatives) ; Phoenix Assurance Co. v. Deavenport, 16 Tex. Civ. App. 283, 41 S. W. 
399 (1897) (family). That the party concerned in the “ sale” is a director dealing 
with the corporation does not invalidate the transaction. Kellerman v. Maier, 116 
Cal. 416, 48 Pac. 377 (1897); Smith v. Martin, 135 Cal. 247, 67 Pac. 779 (1901). 
The owner may, of course, set the price at which the property is “sold” to the 
corporation. Cf. Kellerman v. Maier; Smith v. Martin, both supra. But subse- 
quent creditors of the corporation may object to having corporate earnings applied 
to payment for the overvalued business transferred. Folsom v. Detrick Fertilizer & 
Chemical Co., 85 Md. 52, 36 Atl. 446 (1897). The transaction has been held a 
mere exchange of muniments of title, not a sale giving rise to income. Miller v. Tax 
Comm., 195 Wis. 219, 217 N. W. 568 (1928). 

3 Although upon incorporation several shares are usually issued to nominal 
directors and officers, they are seldom paid for, and if any substantial number are 
so issued, they are held in trust for the owner of the enterprise. Cf. Erkenbrecher v. 
Grant, 187 Cal. 7, 200 Pac. 641 (1921); Central Mfg. Co. v. Montgomery, 144 Mo. 
App. 494, 129 S. W. 460 (1910); State Nat. Bank v. Encinal Mercantile Co., 277 
S. W. 398 (Tex. Civ. App. 1925); Roberts v. Hilton Land Co., 45 Wash. 464, 88 
Pac. 946 (1907). Often the few qualifying shares are surrendered to their real 
owner after the formal acts of incorporation. Cf., e.g., Wenban Estate, Inc. v. 
Hewlett, supra note 2, at 688, 227 Pac. at 728; Boston & Texas Corp. v. Guarantee 
Life Ins. Co., 233 S. W. 1022, 1023 (Tex. Civ. App. 1921). But upon the con- 
centration of all stock in one individual it has sometimes been said that the corpo- 
rate powers lie dormant until officers and a board of directors are elected, necessi- 
tating the transfer of several shares to qualify the officers. See Louisville Banking 
Co. v. Eisenman, 94 Ky. 83, 93, 21 S. W. 531, 534 (1893), rehearing denied, 21 S. W. 
1049 (1893); Swift v. Smith, Dixon & Co., 65 Md. 428, 434, 5 Atl. 534, 537 (1886); 
Lang v. Lundy, 185 Mich. 390, 397, 399, 152 N. W. 78, 80, 81 (1915). But see 
Matter of Belton, 47 La. Ann. 1614, 1619, 18 So. 642, 644 (1895). But the cor- 
poration is not dissolved. Shreveport Drug Co. v. Jackson, supra note 2; Newton 
Mfg. Co. v. White, 42 Ga. 148 (1871); Voll v. Zelch, 198 Iowa 1333, 201 N. W. 33 
(1924) ; cf. Salvin v. Myles Realty Co., 227 N. Y. 51, 124 N. E. 94 (1919). But cf. 
The Bellona Company’s Case, 3 Bland 442, 446 (Md. 1831). 

4 Commercial Security Co. v. Modesto Drug Co., 43 Cal. App. 162, 184 Pac. 
964 (1919); Gamer Paper Co. v. Tuscany, 264 S. W. 132 (Tex. Civ. App. 1024); 
cf. Union Nat. Bank v. Shoemaker, 68 Mo. App. 592 (1897). But cf. Union 
Nat. Bank v. State Nat. Bank, 155 Mo. 95, 55 S. W. 989 (1900). 
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up as a defense either the stockholder’s lack of authority ° or the fact 
that no consideration was received by the corporation, if in fact con- 
sideration was paid to the sole shareholder.° Since the only person 
interested in the corporation has sponsored the transaction, and since 
it would be unduly burdensome to require those dealing with small © 
corporations to determine whether all formalities had been complied 
with,’ these cases involve little difficulty. The critical situation arises 
when an effort is made to subject the shareholder to personal liability 
for obligations of the corporation. 

Adhering to the formula that the corporation is an entity apart from 
its shareholders, in such cases the courts have frequently refused to 
impose liability for corporate obligations.* Upon the bankruptcy of 
the corporation the sole shareholder has even been allowed to assert 
a claim,® and in one instance, a preferred claim.’® But decisions of an 





5 Campbell v. Hanford, 67 Cal. App. 155, 227 Pac. 234 (1924); Africa v. Duluth 
News-Tribune Co., 82 Minn. 283, 84 N. W. 1to1g (1901); Gamer Paper Co. v. 
Tuscany, supra note 4; Koenig v. George Logemann & Sons Co., 170 Wis. 619, 
176 N. W. 58 (1920); see Cawthra v. Stewart, 59 Misc. 38, 42, 109 N. Y. Supp. 
770, 773 (1908): “. . . such terms as authority and ratification . . . which imply 
separate personalities are inappropriate. [This is not] a case of agency, but of 
identity.” 

6 Norma Mining Co. v. Mackay, 241 Fed. 640 (C. C. A. oth, 1917); State 
Nat. Bank v. Encinal Mercantile Co., supra note 3; Sargent v. Palace Cafe Co., 175 
Cal. 737, 167 Pac. 146 (1917) ; Wenban Estate, Inc. v. Hewlett, supra note 2; State 
Trust & Sav. Bank v. Hermosa Land & Cattle Co., 30 N. M. 566, 240 Pac. 469 
(1925), (1926) 39 Harv. L. Rev. 652. A fortiori, receipt of benefits will bind the 
corporation in such a case. Commercial Security Co. v. Modesto Drug Co., supra 
note 4; Africa v. Duluth News-Tribune Co., supra note 5; Roberts v. Hilton Land 
Co., supra note 3; Petersen v. Elholm, 130 Wis. 1, 109 N. W. 76 (1926), rehearing 
denied, 109 N. W. 1034 (1906); cf. Cawthra v. Stewart, supra note 5. 

7 See (1924) 24 Cor. L. Rev. 798, 799. However, in transactions involving real 
or personal property held in the name of the corporation where continuity of title 
is important, most courts have refused to allow a sole shareholder to transfer the 
property in his own name. Palmer v. Ring, 113 App. Div. 643, 99 N. Y. Supp. 290 
(1906) ; Parker v. Bethel Hotel Co., 96 Tenn. 252, 34 S. W. 209 (1896) ; see Buffalo 
Loan, Trust & Safe Dep. Co. v. Medina Gas & Elec. Light Co., 162 N. Y. 67, 76, 56 
N. E. 505, 507 (1900); cf. Sellers v. Greer, 172 Ill. 549, 50 N. E. 246 (1898); 
Button v. Hoffman, 61 Wis. 20, 20 N. W. 667 (1884). Ina few cases, despite the 
fact that a mortgage of corporate property was given in the name of the corporation, 
if there had been no valid meeting of directors the transaction has been held not to 
bind the corporation. England v. Dearborn, 141 Mass. 590, 6 N. E. 837 (1886); 
Union Nat. Bank v. State Nat. Bank, supra note 4. It may be questioned, when 
the rights of a bona fide purchaser are involved, whether the interest in preserving 
the chain of title is paramount. 

8 Louisville Banking Co. v. Eisenman, supra note 3; Elenkrieg v. Siebrecht, 
238 N. Y. 254, 144 N. E. 519 (1924); Tilley v. Coykendall, 172 N. Y. 587, 65 
N. E. 574 (1902); Werner v. Hearst, 177 N. Y. 63, 69 N. E. 221 (1903) ; Donaldson 
v. Andresen, 300 Pa. 312, 150 Atl. 616 (1930) ; cf. New York Air Brake Co. v. Inter- 
national Steam Pump Co., 64 Misc. 347, 120 N. Y. Supp. 683 (1909), aff’d, 136 App. 
Div. 931, 120 N. Y. Supp. 1137 (1910) ; Berkey v. Third Ave. Ry., 244 N. Y. 84, 
155 N. E. 58 (1926), (1927) 40 Harv. L. Rev. 1011; see Cook, PRINCIPLES OF 
Corporation Law (1925) 34; 3 Coox, Corporations (8th ed. 1923) §§ 663, 664, 
at 2566; cf. Note (1919) 32 Harv. L. REv. 424. 

® Wheeler v. Smith, 30 F.(2d) 59 (C. C. A. oth, 1929). “ While the claim of a 
sole stockholder against a bankrupt corporation should be scrutinized with care, 
it is not the law that such a claim should be rejected merely because the claimant 
Is such sole stockholder.” Jd. at 61; H. E. Briggs & Co. v. Harper Clay Products 
Co., 150 Wash. 235, 272 Pac. 962 (1928). But cf. Lang v. Lundy, supra note 3. 

10 Salomon v. Salomon & Co., Ltd., [1897] A. C. 22. 





1086 HARVARD LAW REVIEW 


opposite import ** indicate that no “ open sesame ” to the cases can 
be found in the frequent reiteration that the corporation is a distinct 
entity. In the same jurisdiction the bar of the Statute of Limitations 
has been removed in one case ** by adherence to the doctrine of corpo- 
rate entity, and in another ** by disregard of the fiction. The result of 
the cases has sometimes been expressed in the vague formula that the 
corporate existence will be respected unless it is “ inequitable ” to do 
so.1* However, when disregard is desirable the test is said to be one 
of substantial identity — is the corporation the alter ego of its owner? 1° 
Such a standard means little: in every case the complete ownership and 
absolute control inherent in the one man corporation necessitates a 
recognition that there is substantial identity. Accordingly the courts 
in each case have available a technique either for the imposition of 
liability for corporate obligations or for the insulation of the share- 
holder. The question is essentially one of the end to be attained. 
Since the shareholder as the sole manager and beneficiary of the 
corporation is exclusively in control and subject to no external super- 
vision, it may be questioned whether creditors will be afforded ade- 
quate protection by restricting their claims to corporate assets. The 
shareholder has ample opportunity to apply corporate assets to his 
individual purposes,’® or to pledge the credit of the corporation for 
personal obligations.17 While excessive misuse of assets may be ob- 





11 Rutz v. Obear, 15 Cal. App. 435, 115 Pac. 67 (1911); Quaid v. Ratkowsky, 
183 App. Div. 428, 170 N. Y. Supp. 812 (1918), aff’d, 224 N. Y. 624, 121 N. E. 887 
(1918) ; T. Towles & Co. v. Miles, 131 Tenn. 79, 173 S. W. 439 (1914) ; James Pott & 
Co. v. Schmucker, 84 Md. 535, 36 Atl. 592 (1897) ; Deming v. Maas, 18 Cal. App. 
330, 123 Pac. 204 (1912) semble; see Hotaling v. Hotaling, supra note 1, at 301, 
224 Pac. at 457; cf. Boston & Texas Corp. v: Guarantee Life Ins. Co., supra note 3; 
Cupples Wooden Ware Co. v. Illinois Pickling & Mfg. Co., 51 La. Ann. 64, 24 So. 
604 (1899). 12 Erkenbrecher v: Grant, 187 Cal. 7, 200 Pac. 641 (1921). 

13 Minifie v. Rowley, 187 Cal. 481, 202 Pac. 673 (1922). 

14 Cf. Minifie v. Rowley, supra note 13; Home Fire Ins. Co. v. Barber, 67 Neb. 
644, 93 N. W. 1024 (1903); State Trust & Sav. Bank' v. Hermosa Land & Cattle 
Co., supra note 6; see 1 Coox, Corporations §6; 3 id. §§ 663, 664; WormsER, 
DISREGARD OF CORPORATE Fiction (1927) 1-85. A series of attempts have been 
made to avoid the doctrine on the ground that it ignores a personality validly 
created under legislative authority, and attempts to impose an indefinite standard. 
See Note (1907) 20 Harv. L. Rev. 223, 224; (1918) 31 id. 894; Note (1923) 36 id. 
737, 738; Book Review (1925) 38 id. 999, 1000. But the theories suggested in its 
stead are equally uncertain. See (1932) 45 Harv. L. Rev. 580, 581; cf. Note (1919) 
32 id. 424, 426. 

15 Cf., e.g., Wenban Estate, Inc. v. Hewlett, supra note 2; Western States 
Acceptance Corp. v. Frank D. Tuttle, Inc., 210 Cal. 51, 290 Pac. 574 (1930); 
James Pott & Co. v. Schmucker, supra note 11; State Nat. Bank v. Encinal Mercan- 
tile Co., supra note 3. 

16 Cf., e.g., Hall v. Goodnight, 138 Mo. 576, 37 S. W. 916 (1897); Central 
Mfg. Co. v. Montgomery, 144 Mo. App. 494, 129 S. W. 460 (1910); Home Fire 
Ins. Co. v. Barber, supra note 14; Saranac & Lake Placid R. R. v. Arnold, 167 
N. Y. 368, 60 N. E. 647 (1901). 

17 Cf., e.g., Folsom v. Detrick Fertilizer & Chemical Co., supra note 2; Buffalo 
Loan, Trust, & Safe Deposit Co. v. Medina Gas & Elec. Light Co., supra note 7; 
Stewart v. Gould, 8 Wash. 367, 36 Pac. 277 (1894). Aside from the interests of 
creditors, there seems no reason why the sole shareholder should not be able to 
deal with the assets of the corporation as he sees fit. Cf. United States Gypsum 
Co. v. Mackey Wall Plaster Co.,-60 Mont. 132, 199 Pac. 249 (1921); Sargent v. 
Palace Cafe; supra note 6, at 39, 167 Pac. at 147; Swift v. Smith, Dixon & Co., supra 
note 3, at 433, 5 Atl. at 537; see 1 Coox, CorPorATIONs § 3. 
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jected to by prior corporate creditors,‘* or even by later purchasers of 
the stock,’® this protection may be insufficient for either subsequent 
creditors or tort claimants. Accordingly, if the corporation has been 
organized with a capital structure manifestly disproportionate to the 
size of the enterprise,*° or if the stockholder has withdrawn corporate 
assets *4 or mingled his individual accounts with those of the corpora- 
tion,?? or represented to third parties that no difference exists between 
himself and the corporation,”* the courts have, at times, seized upon 
those facts as evidence to justify the imposition of liability upon the 
shareholder. 

In the same manner whenever respect for the doctrine of corporate 
entity would result in fraud, the courts have looked through the cor- 
porate screen.** Where the organization of the corporation was ef- 
fected either for the purpose of evading an obligation *° or in order to 





18 Folsom v. Detrick Fertilizer & Chemical Co., supra note 2; Hall v. Goodnight, 
supra note 16; Stewart v. Gould, supra note 17. Since creditors of the corporation 
presumably rely upon the corporate assets, and should be protected against their 
depletion for non-corporate purposes, they have been held to have rights paramount 
to those of the creditors of the sole shareholder. James Pott & Co. v. Schmucker, 
supra note 11; cf. Exchange Bank of Macon v. Macon Const. Co., 97 Ga. 1, 25 S. E. 
326 (1895). 

19 Central Mfg. Co. v. Montgomery, supra note 16; Home Fire Ins. Co. v. 
Barber, supra note 14; Saranac & Lake Placid R. R. v. Arnold, supra note 16. But 
such decisions are difficult to sustain. If the new shareholders paid only for the 
present assets of the corporation, the reason for their depletion would seem im- 
material in the absence of misrepresentation as to the amount of corporate prop- 
erty. Home Fire Ins. Co. v. Barber, supra note 14, is particularly troublesome. The 
court (per Pound, C.) refused, at the suit of the corporation, to compel the former 
director and chief shareholder to account for profits made upon unauthorized 
loans of the corporation’s money to himself, on the ground that to do so would 
result in a windfall for the new shareholders. Yet the court allowed recovery for 
conversions of money, covered by false accounts, upon the ground that a wrong 
to the corporation had occurred. The decision may be sustained upon the ground 
that the corporate fiction may be disregarded in equity, but not at law. But the 
distinction has not been recognized. See Note (1907) 20 Harv. L. Rev. 223, 224. 

20 Cf., e.g., T. Towles & Co. v. Miles, supra note 11. In the analogous situation 
of the parent and subsidiary corporation the same element has been stressed. Cf., 
eg., Holbrook, Cabot & Rollins Corp. v. Perkins, 147 Fed. 166 (C. C. A. 1st, 1906), 
(1907) 20 Harv. L. Rev. 413; see Douglas and Shanks, Insulation From Liability 
Through Subsidiary Corporations (1929) 39 YALE L. J. 193, 218. 

21 Cf., e.g., Quaid v. Ratkowsky, supra note 11. 

22 Cf., e.g., Roberts v. Hilton Land Co., supra note 3; Quaid v. Ratkowsky, supra 
note 11; see Briggs & Co. v. Harper Clay Products Co., supra note 9, at 239, 272 
Pac. at 963. Compare Joseph R. Foard Co. v. State, 219 Fed. 827 (C. C. A. 4th, 
1914) (parent-subsidiary). 

23 Cf., e.g., Rutz v. Obear, supra note 11. But cf. Elenkrieg v. Siebrecht, supra 
note 8, at 260, 144 N. E. at 521. 

24 In re Berkowitz, 173 Fed. 1013 (D. N. J. 1908) ; Steiner Land & Lumber Co. 
v. King, 118 Ala. 546, 24 So. 35 (1897); Booth v. Bunce, 33 N. Y. 139 (1865) ; 
First Nat. Bank v. Trebein Co., 59 Ohio St. 316, 52 N. E. 834 (1808); In re Slo- 
bodinsky, [1903] 2 K. B. 517, (1904) 17 Harv. L. Rev. 201; cf. Lusk v. Riggs, 
65 Neb. 258, 91 N. W. 243 (1902). But cf. Kingman & Co. v. Mowry, 182 IIl. 
256, 55 N. E. 330 (1899); Plaut v. Billings-Drew Co., 127 Mich. 11, 86 N. W. 
399 (190r). 

25 Hagy v. McGuire, 147 Pa. 187, 23 Atl. 806 (1892); cf. National Conduit 
Mfg. Co. v. Connecticut Pipe Mfg. Co., 73 Fed. 491 (C. C. D. Conn. 1896) ; Noble 
Vv. Joseph Burnett Co., 208 Mass. 75, 94 N. E. 289 (1911). 
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circumvent a restrictive covenant upon the shareholder,?* there has 
been no hesitation in imposing responsibility. Nor has the corporation 
been permitted to recover insurance upon property destroyed by the 
sole shareholder.*’ Likewise, transfer to a one man corporation of 
property fraudulently acquired ** or subject to a lien *® has not cut off 
adverse rights. Refusal of the courts to permit an evasion of taxa- 
tion *° by the transfer of property to a one man corporation illustrates 
a similar tendency. In Corker v. Soper ** the sole owner of a corporation 
organized for the purpose of taking title to bank stock was recently 
held liable for statutory assessments upon the insolvency of the bank. 
While the decisions frequently have been explained upon the grounds of 
agency,*” conspiracy,** or the implication of notice,** they can be 
reconciled with the cases refusing to disregard the corporate fiction 
only when viewed in the light of the peculiar facts of the individual 
cases. The formula of corporate separateness provides a technique 
which the court is at liberty to utilize or ignore depending upon the 
result desired. 

It is only upon such an assumption that a satisfactory explanation 
can be found for a late decision of the New York Court of Appeals ** 





26 Ferrell v. Prame, 206 Fed. 278 (C. C. A. 6th, 1913) ; Beal v. Chase, 31 Mich. 
490 (1875); Booth & Co. v. Seibold, 37 Misc. 1o1, 74 N. Y. Supp. 776 (1902); see 
(1902) 15 Harv. L. Rev. 581. But cf. Moore & Handley Hardware Co. v. Towers 
Hardware Co., 87 Ala. 206, 6 So. 41 (1889) (injunction refused in absence of 
fraudulent intent in forming corporation). 

27 Meilry Co. v. London & Lancashire Fire Ins. Co., 142 Fed. 873 (C. C. E. D. 
Pa. 1906), aff'd, 148 Fed. 683 (C. C. A. 3d, 1906) ; D. I. Felsenthal Co. v. Northern 
Assurance Co. Ltd., 284 Ill. 343, 120 N. E. 268 (1918) ; Kirkpatrick v. Allemannia 
Fire Ins. Co., 102 App. Div. 327, 92 N. Y. Supp. 466 (1905), aff'd, 184 N. Y. 546, 
76 N. E. 1098 (1906). 

28 Linn & Lane Timber Co. v. United States, 196 Fed. 593 (C. C. A. gth, 1912), 
aff'd, 236 U.S. 574 (1915), (1915) 28 Harv. L. Rev. 811. 

29 Finnell v. Finnell, 156 Cal. 589, 105 Pac. 740 (1909). 

30 Newman, Saunders & Co. v. United States, 36 F.(2d) 1009 (Ct. Cl. 1929): 
The only shareholders conveyed securities which had originally cost them $191,000, 
but then worth $288,000, to a corporation, in return for all its capital stock. The 
corporation sold the securities for $408,000 and reported upon its tax returns a 
taxable profit of $120,000. The Commissioner of Internal Revenue, however, com- 
puted the tax upon the basis of $217,000, the difference between the original cost 
to the shareholders and the sale price. The shareholders sued to recover the excess 
tax paid. Held, that the additional tax was not illegally collected. Osburn Cal. 
Corp. v. Welch, 39 F.(2d) 41 (C. C. A. oth, 1930) accord; cf. Christopher v. Com- 
missioner of Int. Rev., 13 B. T. A. 729 (1928) (ostensible loans to sole shareholder 
held taxable dividends). But cf. Inland Rev. Comm’rs v. Sansom, 125 L. T. R. 37 
(Ct. App. 1921); Matter of Fox Film Corp. v. Laughman, 233 App. Div. 58, 251 
N. Y. Supp. 693 (1931), (1931) 45 Harv. L. Rev. 391. 

81 53 F.(2d) 190 (C. C. A. 5th, 1931), (1932) 45 Harv. L. Rev. 580. 

32 See, e.g., (1918) 31 Harv. L. Rev. 894; (1928) 77 U. or Pa. L. REv. 808, 809; 
Canfield, The Scope and Limits of the Corporate Entity Theory (1917) 17 Cot. L. 
Rev. 128-43; cf. Note (1919) 32 Harv. L. Rev. 424, 427. 

83 See, e.g., Note (1907) 20 Harv. L. Rev. 223, 224; (1915) 28 id. 811. 

34 See, e.g., (1904) 17 Harv. L. Rev. 201; (1914) 27 id. 386. 

35 Jenkins v. Moyse, 254 N. Y. 319, 172 N. E. 521 (1930), (1930) 30 Cot. L. 
Rev. 1075. The same result had been attained eleven years before: there the cor- 
poration had not been formed for the purpose of evading the usury statute. Salvin 
v. Myles Realty Co., supra note 3. The court succinctly pointed out in that case 
that a resolution authorizing the loan had been passed by two-thirds of the stock- 
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in which the doctrine of corporate entity was utilized to deny the un- 
popular defense of usury to a corporation which had been organized by 
its only shareholder at the instigation of his creditor solely to evade the 
usury statute. Yet in the same court, the formula of alter ego was in- 
voked to hold a sole shareholder liable upon an obligation for rent 
incurred in the corporate name.*® 

The same technique might have been available to deny all effect to 
the one man corporation; in every case where domination by the sole 
owner necessitated recognition of the identity of the corporation and its 
shareholder, the courts might have refused to restrict liability to corpo- 
rate assets. Limited liability — a protection designed to encourage in- 
vestment in corporations — would seem unnecessary where corporate 
ownership and control has been concentrated in the hands of one man.** 
An occasional questioning by the courts of the economic desirability of 
the one man corporation is indicative of this point of view.** But 
judicial reluctance completely to assimilate the corporation to its share- 
holder is manifest in the attention devoted to the rituals of separate 
organization.*® The courts have generally respected an honest effort 
to effect a segregation of business assets by means of incorporation; *° 
their treatment of the problem is indicative of a recognition that the 
result may be socially legitimate. Although a feeling that limited lia- 
bility is a necessary concomitant of corporate organization ** may go 
far to explain the result, it can not account for the heterogeneity of the 
instances in which the corporate form is disregarded. Opposed to the 
utility of the corporate device, however, is its peculiar susceptibility to 
fraudulent use when made available to an individual. The peculiar 
opportunity for manipulation of assets and the superior knowledge 
of the sole shareholder might make it desirable to require that when he 
claims limited liability, he must show affirmatively that the corpora- 
tion was adequately financed and that its financial identity was kept 
unimpaired. 





DECLARATORY RELIEF IN THE SUPREME Court. —A federal declara- 
tory judgment statute has been officially urged by the American Bar 
Association since 1920.’ That their efforts would culminate in congres- 





holders. Id. at 57, 124 N. E. at 96. Of the 106 shares of stock, one man held 104; 
his wife held one. 86 Quaid v. Ratkowsky, supra note 11. 

37 See WoRMSER, FRANKENSTEIN, INCORPORATED (1931) 99. 

38 See Louisville Banking Co. v. Eisenman, supra note 3, at 88, 21 S. W. at 
532: “. . . the Legislature never intended to permit one person to conduct his ordi- 
nary business in the name of a corporation, so as to exempt him from personal 
liability, or his property not embraced by or used in his corporate business from 
the payment of a debt [merely because it was] a debt of the corporation.” To the 
same effect see The Bellona Company’s Case, supra note 3, at 446; cf. First Nat. 
Bank of Gadsden v. Winchester, 119 Ala. 168, 172, 24 So. 351, 352 (1898). But 
cf. Elenkrieg v. Siebrecht, supra note 8, at 260, 144 N. E. at sar. 

39 Compare notes 20, 21, and 22, supra. 

_ *° Cf. e.g., Louisville Banking Co. v. Eisenman, supra note 3; Elenkrieg v. 
Siebrecht ; Werner v. Hearst, both supra note 8; H. E. Briggs & Co. v. Harper Clay 
Products Co., supra note 9; see Douglas and Shanks, supra note 20, passim. 

41 See WorMSER, oP. cit. supra note 14, at 18. 


1 See Reports of the Committee on Legislation (1920) 45 A. B. A. REP. 59, 260; 
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sional action seemed likely until a judicial check was interposed by the 
decisions in Liberty Warehouse Co. v. Grannis * and Willing v. Chicago 
Auditorium Ass’n.2 The strong statements by the Supreme Court in 
these two cases to the effect that courts established under Article III 
of the Constitution could not be called upon to render a declaratory 
decision seem effectually to have forestalled congressional action upon 
declaratory judgments.* 

But those who favor declaratory relief do not feel that either of these 
cases necessarily prevents the adoption of the device.’ The statement 
in the Grannis case can be classified as, at most, a mere dictum.® The 
ruling in the Willing case is not only unnecessary for the decision, but 
does violence to the accepted principle that constitutional questions 
should not be decided until their adjudication becomes imperative.’ 





(1924) 49 id. 341; (1925) 50 id. 408; (1926) 51 id. 428; (1927) 52 id. 307. State 
enactment of declaratory judgment statutes has been frequently approved. See 
Note (1932) 45 Harv. L. Rev. 717, n.1. 

2 273 U.S. 70 (1927). 

8 277 U.S. 274 (1928). 

4 A federal declaratory judgment act was passed by the House of Representa- 
tives on Jan. 25, 1928. H.R. Rep. No. 5623, 7oth Cong. 1st Sess.; see 69 Conc. REc. 
1680, 2025, 2032 (1928). Hearings were held by a sub-committee of the Senate 
Committee on Judiciary on April 27 and May 18, 1928. The opinion in the Willing 
case was handed down on May 21, 1928. The bill never emerged from the commit- 
tee. See Sub-committee of Senate Committee on Judiciary, 7oth Cong. 1st Sess., 
Hearings on H. R. Rep. No. 5623 (1928). 

5 See Borchard, The Supreme Court and the Declaratory Judgment (1928) 
14 A. B. A. J. 633; Williams, Zs Declaratory Relief Constitutional? (1929) 
13 Marquette L. Rev. 76; Potts, The Declaratory Judgment (1930) 9 Tex. L. 
Rev. 172; Borchard, The Constitutionality of Declaratory Judgments (1931) 
31 Cox. L. Rev. 561; Note (1928) 13 Mass. L. Q. No. 5, 43; Note (1928) 38 YALE 
L. J. 104. 

6 The case involved an action under the Kentucky declaratory judgment statute 
brought against a prosecuting attorney to obtain a declaration as to the validity of 
a Kentucky statute. No showing was made that the plaintiffs had done, or con- 
templated doing anything under the act, or that the prosecuting officer had threat- 
ened to enforce it. After pointing out the absence of adverse parties and the lack of 
a “case or controversy ” under Muskrat v. United States, 219 U. S. 346 (1911) 
and New Jersey v. Sargent, 269 U. S. 328 (1926), the Court went on to say, “It 
follows necessarily from these decisions that the district court, as a court of the 
United States established under Article III of the constitution, had no jurisdiction 
to entertain the petition for the declaratory judgment.” 273 U.S. 70, 76 (1927). 

7 The facts of the case are as follows: In 1887 the Auditorium Association 
leased five adjacent parcels of land for the term of 99 years. On this land a build- 
ing was erected in 1889. By the terms of the leases, this building was to be se- 
curity for payment of rent. The Association later desired to replace this building 
with a new $15,000,000 structure. To ascertain whether, by the terms of the 
leases, this could be done, the Association brought a suit in the nature of a bill 
to remove cloud on title in the state court. On grounds of diversity of citizen- 
ship the case was removed to the federal court. On appeal the court pointed out 
that “ mere refusal by a landlord to agree with a tenant as to the meaning and 
effect of a lease, his mere failure to remove obstacles to the fulfillment of the 
tenant’s desires, is not an actionable wrong either at law or in equity. And the 
case lacks elements essential to the maintenance in a federal court of a bill to 
remove a cloud upon title. ... What the plaintiff seeks is simply a declaratory 
judgment. To grant that relief is beyond the power conferred upon the federal 
judiciary.” 277 U.S. 274, 288 (1928). In a concurring opinion, Mr. Justice Stone 
said, “I concur in the result. It suffices to say that the suit is plainly not one 
within the equity jurisdiction conferred by §§ 24, 28, of the Judicial Code. But it 





ee a 


ee ese ee ee 


Joa OTS et oe 


NOTES IOQgI 


Nor did it appear from previous rulings of the Court that the declara- 
tory judgment would not fall within the accepted definition of judicial 
business as defined in Article III.* But while these factors may be 
seized upon and used, lawyerlike, to explain away the effect of the Will- 
ing and Grannis cases, on analysis they add to, rather than detract from, 
the strength of those cases. Since the Court must have been well aware 
of these considerations, a fair interpretation of the cases would indicate 
that the Court sensed the existence of some strong reason which urged 
the undesirability of declaratory judgments in federal practice. Such 
a reason may perhaps be found in an investigation of the peculiar na- 
ture of Supreme Court business. 

To speak of the business of the Supreme Court as though it were 
analogous to the activities traditionally associated with common-law 
tribunals is to evidence an imperfect grasp of the true structure of 
American government. The Supreme Court occupies an unusual posi- 
tion in our hierarchy of governmental institutions by virtue of its func- 
tion as interpreter of the Constitution.® Doubtless, historically, this was 





is unnecessary, and I am therefore not prepared, to go further and say anything 
in support of the view that Congress may not constitutionally confer on the fed- 
eral courts jurisdiction to render declaratory judgments in cases where that form 
of judgment would be an appropriate remedy, or that this Court is without con- 
stitutional power to review such judgments of state courts when they involve a 
federal question. ... It is not the habit of the court to decide questions of a 
constitutional nature unless absolutely necessary to a decision of the case.” 277 
U. S. at 290. 

8 Prior definitions by the Court of “ case or controversy ” as defined in Article 
III called for the following requirements: That the parties be adverse in interest. 
South Spring Hill Gold Mining Co. v. Amador Medean Gold Mining Co., 145 U. S. 
300 (1892). That the case be not moot. Barker Painting Co. v. Local No. 734, 
Brotherhood of Painters, 281 U. S. 462 (1930). That a final judgment be pos- 
sible. Gordon v. United States, 117 U. S. 697 (1865). That the issue be not ad- 
ministrative in character. Postum Cereal Co. v. California Fig Nut Co., 272 U. S. 
693 (1927). That the interest of the plaintiff be definite and specific. New 
Jersey v. Sargent, 269 U. S. 328 (1926). That no abstract determination of the 
validity of a statute be sought. Muskrat v. United States, 219 U. S. 346 (1911). 

® More than a hundred years before the adoption of our Constitution, Bishop 
Hoadly very aptly pointed out that “‘ Whoever has an absolute authority to inter- 
pret any written or spoken laws, it is he who is truly the law-giver to all intents 
and purposes, and not the person who first wrote or spoke them.” See Gray, 
NATURE AND SOURCES OF THE LAw (1909) § 276. 

The Supreme Court of the United States is not, however, the only tribunal 
with power to pass upon the constitutionality of legislative acts. Roughly, the 
classification of representative governments on this question is as follows: (1) 
Governments in which the legislature interprets finally the fundamental law. In 
this class are Austria, Ecuador, Chile, England, France, Italy, Japan, Peru, Poland, 
Spain, Sweden, Switzerland. (2) Governments in which judicial authority to 
interpret the provisions of the constitution has arisen by implication. In this 
class are Argentine, Australia, Brazil, Canada, Mexico, and the United States. (3) 
Governments in which the constitution grants to the courts the right to review 
legislation. In this group are Colombia, Czecho-Slovakia, Irish Free State, 
Nicaragua, Portugal, and Venezuela. 

In matters of government, however, it is probably more realistic to speak in 
terms of the exercise of powers rather than in terms of the presence of powers. 
It is the contention of those who have investigated, that such a classification would 
place the United States in a unique position as regards the supremacy of the judi- 
Clary. See Hamnes, A GOVERNMENT OF LAWS OR A GOVERNMENT OF MEN (1929); 
James, THE ConsTITUTIONAL SYSTEM OF BRAzIL (1928) 109; McBarn AND RocERs, 
Tue ConstiTuTIONS OF EuRoPE (1922) 158; Rowe, THE FEDERAL SYSTEM OF THE 
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not a task of tremendous importance.’° But in expanding the generali- 
ties of the Constitution to meet the increasing complications of mod- 
ern government, the Supreme Court has given to them a content and 
significance that could scarcely be attributed to the intent of the origi- 
nal framers of that document." As a result of this, the Court has be- 
come, to no small extent, the final arbiters of our political and eco- 
nomic systems.’* The discharge of this function today constitutes the 
major element of the business of the Supreme Court.** 





ARGENTINE REPUBLIC (1921) 112; STRONG, Mopern Poriricat ConstITUTIons 
(1930) 269; Garner, Judicial Control of Administrative and Legislative Acts in 
France (1915) 9 Pov. Scr. Rev. 637; Haines, Judicial Review of Legislation in 
the United States (1924) 2 Tex. L. REV. 259, 289. 

10 The first instance of the Court declaring an act of Congress unconstitutional 
appears to be in United States v. Todd, decided in 1793, and reported in a foot- 
note to United States v. Fierriera, 13 How. 40, 52 (U.S. 1852). The celebrated 
case of Marbury v. Madison, 1 Cranch. 137, was decided in 1803. It is not until 
1857 in the case of Scott v. Sanford, 19 How. 393, that the power of the Court 
was again exercised over acts of the national legislature. Apparently more acts 
of Congress have been invalidated in the last fifteen years than in the first hun- 
dred years of the Court’s operation. See Evans, Cases oN CONSTITUTIONAL Law 
(1925) 262. From 1926 to 1929 the Court held invalid fourteen out of thirty- 
nine statutes presented for its consideration. See FRANKFURTER, THE PUBLIC AND 
Its GOVERNMENT (1930) 47. 

11 Mr. Justice Cardozo has stated this concept: “ Above all in the field of con- 
stitutional law, the method of free decision has become, I think, the dominant one 
today. The great generalities of the constitution have a content and a significance 
that vary from age to age. The method of free decision sees through the transi- 
tory particulars and reaches what is permanent behind them. Interpretation, thus 
enlarged, becomes more than the ascertainment of the meaning and intent of law- 
makers whose collective will has been declared.” See Carpozo, THE NATURE OF 
THE JUDICIAL Process (1922) 17. 

President Roosevelt, in his annual message of December 8, 1908, stated the 
principle: “The chief lawmakers in our country may be, and often are, the 
judges, because they are the final seat of authority. Every time they interpret 
contract, property, vested rights, due process of law, liberty, they necessarily enact 
into the law parts of a system of social philosophy; and as such interpretation is 
fundamental, they give direction to all law making.” 43 Conc. Rec. 21 (1908). 

12 Justification for thus strongly stating the present function of the Supreme 
Court is perhaps to be found in such cases as Truax v. Corrigan, 257 U. S. 312 
(1921); Adkins v. Children’s Hospital, 261 U. S. 525 (1923); Schlesinger v. Wis- 
consin, 270 U. S. 230 (1926). The present Chief Justice once expressed it thus: 
“We are under a constitution but that constitution is what judges say it is... .” 
HucuHes, ADDRESSES (1908) 139. Perhaps the following statement puts it more 
fairly: “... with the great men of the Supreme Court constitutional adjudica- 
tion has always been statecraft.... The great judges are those to whom the 
Constitution is not primarily a text for interpretation but the means of ordering 
the life of a progressive people.” FRANKFURTER, THE PuBLic AND ITs GOVERN- 
eng (1930) 75. Compare Dodd, Growth of Judicial Power (1909) 24 Pot. 

cr. Q. 93. 

It may be too narrow to say that the law-making function of the courts arises 
only out of constitutional interpretation. The exercise of such a power often 
occurs in statutory construction cases; decisions holding labor combinations within 
the scope of the Sherman Act furnish splendid examples. United States v. Work- 
ingmen’s Amalgamated Council, 54 Fed. 994 (E. D. La. 1893). While ostensibly 
an interpretation of the “ congressional intent,” the truth probably is that Congress 
intended neither to include nor exclude labor from the operation of that Act. 
See Book Review (1931) 44 Harv. L. Rev. 875. 

18 The character of the Supreme Court’s business has been exhaustively 
analyzed in the surveys prepared by Mr. Frankfurter and Mr. Landis. See 
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It is, perhaps, too near the time of the rise of such power in the Court 
to appraise correctly the effects of history, necessity, and tradition in its 
ascendency.’* But the successful exercise of the power by the Court has 
beyond a doubt contributed much to the general acquiescence in its as- 
sumption. This satisfactory performance must, with all due deference 
to the ability and quality of the Court’s membership, be attributed in 
no small degree to the method by which the Court approaches its tasks. 
Thus in interpreting the “silence of the Commerce Clause” ** the 
Court does not issue the summary fiat of the monarch. Rather, it pro- 
ceeds upon such business in a most deliberate and efficient fashion. It 
is not until the announced rule of the legislature has undergone the 
tests of time and trial that the Court will consider it. Even then the 
consideration is confined to the particular cross-section of experience 
presented to the Court in the litigation which raises the issue.** The 





FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME CouRT (1927); sup- 
plemented by yearly surveys, (1928) 42 Harv. L. Rev. 1; (1929) 43 id. 33; (1930) 
44 id. 1; (1931) 45 id. 271. A table compiled from these analyses illustrates both 
the changed character of the contemporary business of the court and the differ- 
ence between that business and the business of typical state courts. The figures 
are given in percentages. ' 


Common Law Constitutional Taxation Statutory 
cases issues cases construction 
Supreme Court 
1825 term 38. ° ° 15.4 
1875 term 43. 3.6 2.6 8.2 
1925 term 5.4 16.2 12.8 21. 
State Courts (1925) 
New York 63.2 1.9 48 2.9 
Wisconsin 62.3 2.8 2 8. 
Colorado 62.5 1.8 a. 2.2 


The imperfections in the table are apparent. Roughly only 70% to 80% of the 
state court business is classified. The balance is made up of such things as practice, 
pleading, procedure, state specialties, etc., whose import it is difficult to classify or 
compare with Supreme Court business. More than 40% of the Supreme Court 
business is unclassified. Federal specialties, having no counterpart in state courts, 
take up much of this. 

14 The right of the courts to determine the validity of acts of the legislature 
had apparently been involved in at least five cases before the adoption of the 
Federal Constitution. See 1 THAyER, Cases on ConstiruTIONAL Law (1895) 55-83. 
Doubtless such a power was inferred by analogy to the right of the Privy Council 
to invalidate acts of the colonial legislatures. See Schlesinger, Colonial Appeals 
to the Privy Council (1913) 28 Pox. Sci. Q. 279. This power in the Privy Council 
in turn probably arose from the corporate character of the original colonies. See 
Winthrop v. Lechmere (1727) in 1 THayver, Cases on ConstITUTIONAL Law 39n. 
(otherwise unreported). It may therefore be said that, to some extent at least, 
tradition figured in the assumption of the power by the Supreme Court. 

There is some ground for the argument that the framers of the Constitution 
contemplated such a power in the Supreme Court. See Melvin, The Judicial Bul- 
wark of the Constitution (1914) 8 Am. Pot. Sct. Rev. 167. 

_The argument that the Court has usurped the power may perhaps be balanced 
with the argument that such a power is the natural and necessary result of having 
4 written fundamental law. See Hames, Toe AMERICAN Doctrine oF JUDICIAL 
Supremacy (1914), with which compare Warren, Concress, THE CONSTITUTION, 
AND THE SUPREME CourT (1925). 

15 See Powell, Contemporary Commerce Clause Controversies over State 
Taxation (1928) 76 U. or PA. L. REv. 958, 960. 

16 Pullman Co. v. Knott, 235 U. S. 23 (1914); cf. Muller v. Oregon, 208 U. S. 
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trend of Supreme Court decisions in anti-trust law and tax cases 1” js 
amply illustrative of this method of procedure. Such a process natu- 
rally implies law through slow development, implies the postponement 
of issues until experience can indicate a surer judgment than wisdom 
could at first have foreseen.'® 

But the process does not imply that experience must have proved 
fully the advantage of one side or the other before the Court may 
enunciate a rule. Rather, the mean lies somewhere between these two 
extremes. Except in the realm of theoretical abstractions, law is prob- 
ably neither a rule following only upon the crystallization of matured 
social judgments *® nor a “ brooding omnipresence in the sky ” *° which 
wise judges may somehow divine and pronounce. Actually there must 
be and is a compromise between the desirability of being able to tell 
in advance the legal consequences of every act and the advisability of 
determining those consequences only after the results of the acts can 
be fully appreciated. Probably it is the result of history rather than 
of logic, that the Supreme Court has applied traditional common-law 
requirements in setting the point at which it will enter upon the per- 
formance of its function of making public law.” It is well to recog- 
nize, however, that the result of the application of these requirements 
here is far different from that in the field of private law. The common- 
law tribunal exercising its remedial powers only after a “ wrong ” *” has 
been committed is perhaps operating very close to the latter of the two 
extremes mentioned. The growth of equitable remedies against “ threat- 





412 (1908); North Dakota ex rel. Hagendorf v. Blaisdell, 20 N. D. 622, 127 N. W. 
720 (1910). 

17 Compare Morgan Envelope Co. v. Albany Perforated Wrapping Paper Co., 
152 U.S. 425 (1894) ; Leeds & Catlin Co. v. Victor Talking Machine Co., 213 U. S. 
325 (1909); Henry v. A. B. Dick Co., 224 U. S. 1 (1912) ; Motion Picture Patents 
Co. v. Universal Film Mfg. Co., 243 U. S. 502 (1917); Carbice Corp. of America 
v. American Patents Development Corp., 283 U. S. 27 (1931). As to tax cases, 
see (1930) 44 Harv. L. Rev. 132. 

18 “The process of inclusion and exclusion, so often applied in developing a 
rule, cannot end with its first enunciation. The rule as announced must be deemed 
tentative. For the many and varying facts to which it will be applied cannot be 
foreseen. Modification implies growth. It is the life of the law.” Mr. Justice 
Brandeis, dissenting, in Washington v. Dawson, 264 U. S. 219, 236 (1924). 

19 The extent to which law should lead or should follow the general mores 
of the masses is by no means clear. The following statement by Mr. Justice 
Holmes in an address before the Harvard Law School Association; Feb. 15, 1913, 
is pertinent: “It cannot be helped, it is as it should be that the law is behind the 
times. ... As law embodies beliefs that have triumphed in the battle of ideas 
and then have translated themselves into action, while there still is doubt, while 
opposite convictions still keep a battle front against each other, the time for law 
has not come; the notion destined to prevail is not yet entitled to the field.” 
Speecues sy O. W. Hotmes (1918) tor. 

20 See Mr. Justice Holmes, dissenting, in Southern Pac. Co. v. Jensen, 244 U. S. 
205, 222 (1917). 

21 See Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 226 (1908): “ A judi- 
cial inquiry investigates, declares and enforces liabilities as they stand on present 
or past facts and under laws supposed already to exist. Legislation on the other 
hand looks to the future and changes existing conditions by making a rule to be 
applied thereafter to all or some part of those subject to its power.” 

22 See Borchard, Judicial Relief for Peril and Insecurity (1932) 45 Harv. L. 
REV. 793, 794. 
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ened wrongs ” ** indicates a cautious venture toward a mid-ground at 
least. But whereas the granting of a remedy only after injury in a 
dispute involving but two individuals amounts, usually, to determining 
the legal consequences of an act only after its results have been fully 
realized, the same is not necessarily true in public law cases. Where 
the dispute involves passing upon legislation, the feasibility of which 
requires a nice balancing of benefit and detriment, a determination of 
its validity after a single injury includes a pronouncement, in part at 
least, as to the social value of acts prior to their occurrence. To the 
extent that it goes beyond the field of factual injury presented in the 
litigation, such a pronouncement is likely to be a mere speculation as 
to policy on the part of the Court.** The tendency to limit judicial 
consideration to the subject matter in dispute *° indicates a conscious- 
ness of the importance of entering as little as possible into an advance 
determination of matters in which the beneficial enlightenment of ex- 
perience has not been presented to the Court. The cautious manner 
in which the Court proceeds in the extension of equitable relief to 
“threatened wrongs ” *° is a further indication of this feeling that the 
experience of actual operation is necessary to a satisfactory ruling.?’ 
The declaratory judgment device is admittedly a movement toward 
the former of the two extremes mentioned — the determination in ad- 





23 See Borchard, supra note 22, at 794. 

24 See note 18, supra. An illustration of this is perhaps to be seen in the long 
chain of decisions which culminated in the Minnesota Rate Cases, 230 U. S. 352 
(1913). Compare Gibbons v. Ogden, 9 Wheat. 1 (U. S. 1824); Willson v. Black- 
bird Creek Marsh Co., 2 Pet. 245 (U. S. 1829); License Cases, 5 How. 504 (U. S. 
1847); Passenger Cases, 7 How. 283 (U. S. 1848); Cooley v. Board of Port 
Wardens, 12 How. 299 (U.S. 1851) ; Pennsylvania v. Wheeling Bridge Co., 18 How. 
421 (U. S. 1855); Wabash, St. Louis & Pacific Ry. v. Illinois, 118 U. S. 557 
(1886) ; Covington & Cincinnati Bridge Co. v. Kentucky, 154 U. S. 204 (1893). 
But compare L. Hand, The Eight Hour Day (1908) 21 Harv. L. REv. 495, 501. 

25 See note 16, supra. 

26 “| | . where large public interests are concerned, and the issuance of an 
injunction may seriously embarrass the accomplishment of important government 
ends, a court of equity acts with caution, and only upon clear showing that its 
intervention is necessary in order to prevent irreparable injury.” See Hurley v. 
Kincaid, 52 Sup. Ct. 267, 269 (1932); cf. Irwin v. Dixion, 9 How. 10 (U. S. 1850); 
Dalton Adding Machine Co. v. State Corp. Comm., 236 U. S. 699 (1915); 
Cavanaugh v. Looney, 248 U. S. 453 (1919); Cline v. Frink Dairy Co., 274 U. S. 
445 (1927); Lawrence v. St. Louis-San Francisco R. R., 274 U. S. 588 (1927); 
Mathews v. Rogers, 52 Sup. Ct. 217 (1932); Stratton v. St. Louis Southwestern 
R. R., 52 Sup. Ct. 222 (1932). But see Borchard, The Constitutionality of 
Declaratory Judgments (1931) 31 Cov. L. Rev. 561, 601-02. 

27 It has been argued that there is little difference between this type of 
equitable relief for threatened wrongs and the relief which the declaratory judg- 
ment would give. See Borchard, supra note 26, at 595. But there is a real dis- 
tinction between the Court itself advancing the point at which it will determine 
an issue, and a statute which may force the Court into that advancement without 
reference to the character of the issue in question. Nor would the provision which 
makes the giving of a declaratory judgment discretionary entirely solve the prob- 
lem. Privileges customarily granted are prone to crystallize into rights. Instances 
May, of course, be given where the Court has granted injunctive relief as pre- 
Maturely as would be the case with declaratory decisions. Without discussing 
the merits of these cases, it must be admitted that the use of injunctive relief 
permits an easy advancement or retraction by the Court which the declaratory 
judgment may not allow. 





1096 HARVARD LAW REVIEW 


vance of the legal tonsequences of every act. Obviously, the more satis- 
factorily the declaratory judgment performs its function of allowing 
decisions on questions before action has been taken, the less the Court 
will be able to draw from practical experience for its solution of the 
intricate problems presented to it. Thus if the declaratory judgment 
works perfectly, there will be nothing to prevent the presentation of 
all legislation to the Court immediately upon its passage. Needless to 
say, this will not only deprive the Court of an insight into the practical 
application of the statute to the injury in question, but may also deprive 
it of the experience to be gained from observing the results of con- 
formity to the statute. 

Advantageous as it may be to point out the benefits of advance de- 
termination of legal consequences ** and enlightening as it is to see how 
the declaratory judgment has functioned in private law courts,” it 
would seem that the advisability of introducing such a system into the 
federal courts should not depend on these considerations alone. Equally 
important is the question whether the Supreme Court can adequately 
discharge its increasingly peculiar duties under a procedure which will 
deprive it of that benefit of actual experience which the Court may 
need for the wise solution of the law-making problems presented to it.*° 
This question is truly one of judicial statesmanship on which the view 
of the Court would be most relevant. Perhaps such a view was indi- 
cated in the Willing and Grannis decisions. If that is the true inter- 
pretation of those cases, there may be reason to pause before finally 
adopting the declaratory judgment for use in the federal courts. 
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STATUTORY EXTENSION OF INJUNCTIVE LAW ENFORCEMENT. — In 
the absence of statute, courts of equity have generally limited the power 





28 See Cooper, Locking the Stable Door Before the Horse is Stolen (1922) 
16 Int. L. Rev. 436; Borchard, supra note 22. The “ uncivilized” nature of the 
present system of no relief until injury or threatened irreparable injury may eas- 
ily be overemphasized. It is not without significance that even legislatures seldom 
act until after injury, especially where contentious issues are involved. 

29 See Jennings, Declaratory Judgments Against Public Authorities in England 
(1932) 41 Yate L. J. 407. It is suggested, however, that the true success of the 
declaratory judgment can not be accurately gauged by an observation of its im- 
mediate effects alone. A proper decision on this matter must include as well a 
tabulation of the subsequent history of the principles enunciated in cases arising 
under such a procedure. 

80 The seriousness of this question should not be underestimated. Should the 
declaratory judgment system bring about an inability on the part of the Court 
wisely to handle its business the result may be an alteration of the function of that 
body rather than a repeal of the declaratory judgment. Although such a change 
in the working structure of our government is itself a subject of debate, this 
possible effect should not be overlooked. See note 9, supra. The extension of the 
present function of the Court as a result of the declaratory judgment is likewise 4 
possibility. It may be that such a procedure would result in the presentation of 
many issues to the Court which might more properly belong within the province 
of the legislature. Cf. Leach, State Law of Evidence in the Federal Courts (1930) 
43 Harv. L. REv. 554, 563. 
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of the state ' to enforce its laws by injunction to situations falling within 
the concept of public nuisance.?, Commentators, though willing to inter- 
pret this concept broadly, have suggested that even legislation can not 
legitimately extend equity jurisdiction far beyond its traditional bounds.* 
An examination of New York and Massachusetts legislation, however, 
reveals an increasing resort to the injunction as a means of law en- 
forcement. 

A substantial number of these statutes find a basic analogy in the 
common-law right of the state to abate and restrain public nuisances.‘ 
Statutes authorizing such action against prostitution, gambling, and 
liquor establishments are in effect declaratory of the common law.® But 
the original concept of nuisance was enlarged when recognition of the 
need for preventive health measures ° led to legislative provision for in- 
junctive enforcement of detailed building * and food production * regu- 
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1 The scope of this Note does not include statutes giving individuals the right 
to sue in equity. Nor does it deal with legislative efforts to curtail the use of 
the injunction in labor disputes. As to the latter, see FRANKFURTER AND GREENE, 
Tue Lasor INJUNCTION (1930); Frankfurter and Greene, Congressional Power 
over the Labor Injunction (1931) 31 Cov. L. REv. 385. 

2 Attorney-General v. Tudor Ice Co., 104 Mass. 239 (1870); Health Depart- 
ment v. Purdon, 99 N. Y. 237, 1 N. E. 687 (1885). A number of recent exceptions 
to this general rule are discussed in Caldwell, Injunctions against Crime (1931) 
26 Int. L. Rev. 259. See (1930) 43 Harv. L. Rev. 499 (usury enjoined); Note 
(1926) 40 A. L. R. 1145. 

3 See 5 Pomeroy, Equiry JuRISPRUDENCE (4th ed. 1919) § 1894; Chafee, 
Progress of the Law, 1919-1920 — Equitable Relief against Torts (1921) 34 Harv. 
L. REv. 388, 399. 

+ See 5 Pomeroy, op. cit. supra note 3, § 1893. Early statutes delegate the 
power, formerly exercised only by the attorney general, to local officials. Mass. 
Acts 1797, c. 16, § 11, Mass. Gen. Laws (1921) c. 111, 8§ 125, 187; id. c. 139, $3; 
N. Y. Laws 1885, c. 270, § 4; id. 1921, c. 249, §9, N. Y. Pus. H. Law (1909) § 31. 
New York permits the governor to order the abatement of nuisances menacing 
public health after investigation by the State Commissioner of Health. Jd. § 6. 

5 Cf. People v. Vandewater, 250 N. Y. 83, 164 N. E. 864 (1928); Crawford v. 
Tyrrel, 128 N. Y. 341,°28 N. E. 514 (1891); see Joyce, Nuisances (1906) §§ 391, 
395, 400. The substantive definition of illegality in gambling and liquor selling has, 
of course, been changed. Recent statutes enable courts of equity to cope more 
successfully with violations of the vice and liquor laws by means of padlocking and 
forfeiture decrees. Vice: Mass. Gen. Laws (1921) c. 139, §9; N. Y. Pus. H. Law 
(1909) § 343(a, b, q); see Legis. (1920) 20 Cor. L. Rev. 605; Note (1930) 15 
Corn. L. Q. 269. Liquor: Mass. Acts 1928, c. 125; N. Y. Laws 1921, c. 155, § 1217, 
repealed by Laws 1923, c. 871. The following statutes declare certain forms of 
gambling to be nuisances: Mass. Gen. Laws (1921) c. 139, §14 (gaming); N. Y. 
Prenat Law (1909) § 972 (gambling apparatus in public places) ; Mass. Gen. Laws 
(1921) c. 271, § 20 (lottery tickets); N. Y. Penat Law (1909) § 1371 (lottery) ; 
Mass. Gen. Laws (1921) c. 271, § 34 (unlawful race track); N. Y. Penat Law 
(1909) § 987 (unlawful horse racing). Buildings resorted to for the keeping, sale, 
or use of narcotic drugs are also declared to be common nuisances. Mass. GEn. 
Laws (1921) c. 94, § 210. 

8 See FrEuND, STANDARDS OF AMERICAN LEGISLATION (1917) 20, 70. 

7 The most comprehensive system of such regulation is contained in the tene- 
ment house laws. Mass. Gen. Laws (1921) c. 144, § 87, c. 145, §52; N. Y. TEN. 
H. Law (1909) § 126; N. Y. Mutt. Dwer. Law (1929) § 306. In Massachusetts, 
special statutes are directed against the dangers of fire and explosion. Mass. Gen. 
Laws (1921) c. 140, § 119; zd. c. 143, §§ 12, 59; Mass. Acts 1930, c. 399, §§ 17, 21; 
id. 1931, c. 162. 

8 Mass. Gen. Laws (1921) c. 129, § 37 (inspection and quarantine of animals). 
New York provides for injunctive enforcement of its laws dealing with all kinds of 
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lations. In addition, administrative officials were authorized to 
supplement these statutes ° and other health laws dealing with sewers,’° 
water supply,’! smoke,'? and a few dangerous occupations ** by orders 
enforceable in equity. Specific provisions in the zoning laws ** avoided 
the effect of prior judicial refusal*® to enjoin violations of similar 
measures. 

A second class of statutes authorizes equitable action against cor- 
porations similar in effect to the common-law quo warranto proceed- 
ing.‘© Corporations may be restrained from doing business until 
corporate taxes *” are paid or required papers are filed.** In Massachu- 
setts, bond and investment *® and other quasi-banking institutions *° 





food products, domestic animals, seeds and plants, weights and measures, coal, etc, 
New Yorxk Acri. & M. Law (1922) §38. Information received from the State 
Department of Agriculture and Markets indicates, however, that the injunction is 
rarely used except against milk companies. See People v. Teuscher, 248 N. Y. 454, 
162 N. E. 484 (1928). 

® See notes 7, 8, supra. 

10 Mass. Gen. Laws (1921) c. 83, § 13. 

11 Jd. c. 111, § 164; see also id. c. 92, § 21 (pollution of water supply); N. Y. 
Pus. H. Law (1909) § 84 (same). The diversion of water from the state without 
the consent of the Water Power and Control Commission may also be enjoined. 
N. Y. Conser. Law (1911) § 634. Insofar as offenses against these laws cause 
injury to public property they resemble purprestures, which were enjoinable at 
common law. Cf. Joyce, NuIsANcEs §§ 59, 60. 

12 Mass. Gen. Laws (1921) c. 140, § 135 (engines and furnaces causing an un- 
reasonable amount of smoke). 

13 N. Y. Lasor Law (1921) § 437 (operation of mines and tunnels in violation 
of the Labor Law). 

14 Mass. Gen. Laws (1921) c. 40, § 28 (injunctions by cities and towns) ; N. Y. 
Viti. Law (1909) § 179c (villages); N. Y. Town Law (1909) § 349v, as amended 
by Laws 1931, c. 235 (towns). An early Massachusetts “ zoning” law permitted 
injunctions against bowling alleys in certain districts. Mass. Acts 1851, c. 319, 
Mass. Gen. Laws (1921) c. 140, § 180. The Massachusetts legislature has declared 
advertisements placed within the limits of a public way without permission to be 
nuisances. Mass. Gen. Laws (1921) c. 266, $126. The rules of the Department 
of Public Works regarding advertisements on or in view of public ways are en- 
forceable in equity. Jd. c. 93, § 31; cf. Commonwealth v. Boston Adv. Co., 188 
Mass. 348, 74 N. E. 601 (1905). Unauthorized billboards are abatable as nuisances. 
Mass. Acts 1924, c. 490. 

15 The Supreme Judicial Court has intimated, in a case involving suit by a 
private individual, that equity’s jurisdiction to enforce the zoning laws is de- 
pendent upon statute. O’Brien v. Turner, 255 Mass. 84, 85, 150 N. E. 886 (1926). 
A number of New York cases have denied to municipalities the power to enforce 
their zoning laws in equity. E.g., New Rochelle v. Lang, 75 Hun 608, 27 N. Y. 
Supp. 600 (1894) (wooden building in violation of fire ordinance) ; Village of Gran- 
ville v. Krause, 131 Misc. 752, 228 N. Y. Supp. 204 (1928); see Keenly v. McCarty, 
137 Misc. 524, 526, 244 N. Y. Supp. 63, 66 (1930). Courts in other states, however, 
have treated violations of the zoning laws as public nuisances. Stockton v. Frisbie 
& Latta, 93 Cal. App. 277, 270 Pac. 270 (1928); New Orleans v. Liberty Shop, 
157 La. 26, ror So. 798 (1924), (1926) 40 A. L. R. 1136. 

16 This proceeding was employed by the attorney general to oust a cor- 
poration exceeding the powers granted it by the state. See Note (1927) 41 Harv. 
L. Rev. 244; Ferris, EXTRAORDINARY LEGAL REMEDIES (1926) § 140. 

” Mass. Gen. Laws (1921) c. 63, $$ 29; 75; N. Y. Tax Law (1909) §§ 203; 
2109-f. 

18 Mass. Gen. Laws (1921) c. 156, § 52; id. c. 158, § 42. 

19 Jd. c. 174, $8. 

20 Jd. c. 175, $6 (insurance) ; id. c. 179, § 28 (savings bank life insurance) ; id. 
c. 169, § 11 (deposits in other than banks). Although the latter section provides 
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are subject to injunctive regulation. Operation in unsound financial 
condition, as well as illegal or ultra vires activity, may be enjoined.*! 

Other legislation has authorized the employment of the injunction 
in situations even less directly traceable to the remedial devices fash- 
ioned by the common law. Among the earliest of these statutes were 
the anti-trust laws.?* And from the first the injunction has been the 
primary means of enforcing the widespread system of regulation of 
public utilities by commission.** Massachusetts legislation allows no 
other method. The Massachusetts insurance act ** and the New York 
banking law *° include general provisions for injunctive relief. The 
same device is the chief means for securing obedience to the New York 
blue sky law.?® In 1928 Massachusetts amended its aircraft law to 
give “ the superior court . . . jurisdiction inequity ” to enforce it.”* 
And the New York legislature has recently authorized towns ** and 
villages °° to enforce all local ordinances by injunction. 

Equity’s jurisdiction at common law appears an inadequate basis for 
these varied legislative developments. The health laws have enlarged 
the admittedly elastic concept of public nuisance.*° Injunctive en- 
forcement of measures establishing definite preventive standards per- 
mits restraint of ultimately harmful conduct in the absence of the 
imminent danger formerly requisite.** Many building and occupa- 





for like restraints on unincorporated businesses, it is essentially similar to the 
laws dealing solely with corporations. Corporate bucket shops may be excluded 
from doing business after a second conviction of crime. Jd. c. 271, § 36. 

21 See notes 19, 20, supra. 

22 Mass. Gen. Laws (1921) c. 93, §3; N. Y. Gen. Bus. Law (1909) § 342. 

23 Mass. Gen. Laws (1921) c. 25, § 5 (all valid orders of Public Utilities Com- 
mission enforceable in equity) ; id. c. 159, §§ 1, 40 (common carriers) ; id. c. 160, 
§ 252 (railroads) ; id. c. 161, § 142; id. c. 164, § 79 (gas and electricity) ; id. c. 166, 
§§ 5, 15, 26, 33 (telephone and telegraph); Mass. Acts 1931, c. 408, §1 (motor 
carriers) ; id. c. 399, §6 (sight seeing buses); Mass. Gen. LAws (1921) c. 105, 
§2 (public warehouses). N. Y. Pus. S. C. Law (1910) $57 (common carriers, 
railroads, street railroads), § 74 (gas and electricity), §87 (steam), § 103 (tele- 
phone and telegraph), § 63-g; N. Y. Laws 1931, c. 531 (omnibuses), § 89-m; 
id. c. 715 (water works). Replies to inquiries directed to the New York 
Transit Commission indicate that the concurrently available criminal prosecu- 
tion is seldom used. 

*4 Mass. Acts 1922, c. 417; id. 1925, c. 80, § 4 (fraternal benefit insurance). 
New York allows the attorney general to enjoin a person soliciting membership 
in or collecting assessments for frat :rnal benefit societies not authorized to do 
business. N. Y. Ins. Law (1909) § 247. 

*5 The Attorney-General shall “institute such action ...as the facts may 
warrant.” New York Bank. Law (1914) $31. The sweeping terms employed 
apparently authorize action in equity. 

26 N. Y. Gen. Bus. LAw (1909) § 353. Information received from the Depart= 
ment of Law reveals that in 1930 795 persons or firms were enjoined, whereas only 
II5 were prosecuted; before 1931, the criminal prosecution was rarely employed. 

*7 Mass. Acts 1928, c. 388, § 14. 

°8' N. Y. Town Law (1909) § 141-c (18-g), as amended by Laws 1931, c. 123. 
The language applies to the town powers as defined by the entire article. See 
hote 37, infra. But its apparent purpose was to amend the zoning law. See the 
title to N. Y. Laws 1931, c. 123. ; 

29 N. Y. Virx. Law (1909) § 93, as amended by Laws 1927, c. 650, § 8. 

30 See Joyce, Nuisances §1; Caldwell, supra note 2, at 268. 

81 “Tf the proof is conflicting and the injury to the public uncertain or doubtful, 
the court will withhold its interposition.” See District Attorney v. Lynn & Boston 
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tional restrictions extend equity’s traditional protection of persons 
outside the offending premises ** to tenants ** and employees.** The 
zoning laws record another departure, bringing to the interest in prop- 
erty values alone the protection heretofore afforded only to public 
health and comfort.*° 

Although some courts would enjoin illegal corporate activity,** 
neither non-payment of taxes nor unsound financial condition would be 
ground for injunctive relief in the absence of specific legislation. 
Whether the modern anti-trust, public utility, banking, insurance, and 
blue sky laws are based on the state’s power to regulate business 
affected with a public interest or on its control over corporate fran- 
chises is uncertain. It is clear, however, that they extend the use of 
the injunction to the protection of the financial interest of the public. 
The recent statutes authorizing enforcement in equity of the Massachu- 
setts aircraft law and all New York town and village ordinances appear 
to ignore completely the traditional bounds of equity jurisdiction.*’ 

These extensive legislative developments suggest a revision of tradi- 
tional equity doctrine. Objection to the employment of the injunction 
for purposes of law enforcement for want of analogy to the public 
nuisance concept is unduly formalistic. The courts might well follow 





R. R., 16 Gray 242, 245 (Mass. 1860). Statutes giving local authorities power to 
enjoin are interpreted as not otherwise altering the common law. “ The language 
. . . has not changed the established rule as to the imminency of the danger to be 
apprehended.” Health Dept. v. Purdon, supra note 2, at 242, 1 N. E. at 689; see 
FREUND, op. cit. supra note 6, at 83. 

82 Although no decisions deny relief upon this ground, the lack of precedent 
for equity’s intervention in this situation supports this view. It was probably 
assumed that a landowner could do as he pleased insofar as persons on his property 
were concerned. 

88 Provisions for adequate ventilation, sanitation, and fire protection in 
tenement houses are obviously for the benefit of tenants. See note 7, supra. 

84 The regulation of conditions in mines, tunnels, etc., protects employees. See 
note 13, supra. Neither New York nor Massachusetts permits the enforcement in 
equity of the detailed rules for health and safety in ordinary industries. See Mass. 
Gen. Laws (1921) c. 149; N. Y. LaBor Law (1909). 

85 See Joyce, NuIsances § 40; FreuNp, op. cit. supra note 6, at 60; Chafee, 
supra note 3, at 393. 

86 Attorney-General v. Railroad Companies, 35 Wis. 425 (1874); see 10 
FLETCHER, CYCLOPEDIA OF CorporaTIons (Perm. ed. 1931) § 4855; 4 POMEROY, 
op. cit. supra note 3, § 1724. But early New York and Massachusetts cases to the 
contrary have not been overruled. Attorney-General v. Utica Insurance Co., 2 
Johns Ch. 471 (N. Y. 1817); Attorney-General v. Tudor Ice Co., 104 Mass. 239 
(1870) (distinguishable on the ground that no public interest was involved). 

87 The language of the Massachusetts statute, supra note 27, indicates that 
relief is discretionary with the court; in the absence of the usual basis of equity 
een, the possibility of irreparable damage, it is unlikely that relief will be 
granted. 

The New York statutes, supra notes 28, 29, permit town boards to “ maintain 
an action . . . to compel compliance with, or to restrain by injunction the vio- 
lation of” ordinances, and village boards to “enforce obedience to. . . ordi- 
nances by injunction.” A similar restrictive interpretation of this language could 
not be so easily reached. If not so limited, the constitutionality of this attempt 
to enforce all penal ordinances by injunction might well be doubted. But petty 
offenses of this sort need not be tried before a jury. See Frankfurter and Cor- 
coran, Petty Federal Offenses and Trial by Jury (1926) 39 Harv. L. REv. 917 
Consequently, the objection to enforcing these ordinances in equity is weakened. 
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the legislatures in treating the problem as an eminently practical one.** 
And the limits which the legislatures have recognized in authorizing the 
use of the injunction would, in turn, seem valuable evidence to be con- 
sidered by a court in reaching a decision as to whether or not an 
injunction should be issued in a particular case.*® 

The statutory development also suggests a reéxamination of the appli- 
cation here of the constitutional requirement of trial by jury.*° This 
guaranty has been urged as barring the use of the injunction in situations 
which can not be assimilated to the public nuisance concept,** con- 
cededly within the jurisdiction of equity. But the exception in nuisance 
cases must be regarded as the product of a need always felt for a gov- 
ernmental power to restrain this type of conduct. Consequently, new 
needs should create new exceptions, and insofar as the statutory exten- 
sions are in response to modern demands for increased use of the in- 
junction, they may be supported upon this broad constitutional ground.*” 
The statutes themselves serve to indicate the presence of such a demand. 
Moreover, it is not likely that thus molding the constitutional require- 
ment in keeping with social and economic factors will meet with the 
predicted popular disapproval.** The deterrent effect of the prelimi- 
nary warning alone or coupled with the injunctive decree makes con- 





38 The ease and rapidity with which the injunction may be secured and the 
fact that the personal decree acts as a stronger deterrent than the general statutory 
prohibition make it superior to the criminal prosecution as a protection against 
future injury. See District Attorney v. Lynn & Boston R. R., 16 Gray 242, 245 
(Mass. 1860) ; Chafee, supra note 3, at 398; Caldwell, supra note 2, at 274; Mack, 
The Revival of Criminal Equity (1903) 16 Harv. L. Rev. 389, 400. But the 
effectiveness of the injunction is largely dependent upon punishment for dis- 
obedience being fairly certain. For unless violations may be easily detected, the 
deterrent effect of the decree will be considerably weakened. 

39 Cf. Rosen v. United States, 245 U. S. 467, 471 (1918). 

40 N. Y. Const. art. I, § 2. “The trial by jury in all cases in which it has 
been heretofore used shall remain inviolate forever.” Mass. Const. art. 12. 
“'.. the legislature shall not make any law, that shall subject any person to a 
capital or infamous punishment, . . . without trial by jury.” This has been con- 
strued to include only offenses for which a jury had been previously required. Cf. 
Lewis v. Robbins, 13 Allen 552 (Mass. 1866); Parker v. Simpson, 180 Mass. 334, 
346, 62 N. E. 401, 408 (1902). 

41 See note 3, supra; cf. Attorney-General v. Tudor Ice Co., 104 Mass. 239, 
244 (1870). 

42 The constitutionality of the statutes so far enacted, insofar as tested in the 
courts, has been almost universally sustained. People ex rel. Lemon v. Elmore, 256 
N. Y. 489, 177 N. E. 14 (1931) (disorderly house); Carleton v. Rugg, 149 Mass. 
550, 22 N. E. 55 (1889) (liquor nuisance); Pompano Horse Club v. State ex rel. 
Bryan, 93 Fla. 415, 111 So. 801 (1927) (gambling); Stevens v. Washington Loan 
Co., 107 N. J. Eq. 94, 152 Atl. 20 (1930), aff'd, 156 Atl. 420 (1931) (blue sky law) ; 
see Notes (1920) 5 A. L. R. 1474, (1923) 22 id. 542. Contra: Hedden v. Hand, 
go N. J. Eq. 583, 107 Atl. 285 (1919) (disorderly house). In holding the sub- 
stantive sections of statutes constitutional, the validity of the provision for injunc- 
tive enforcement is frequently assumed. E.g., Inspector of Buildings v. Stoklosa, 
250 Mass. 52, 145 N. E. 262 (1924) (zoning law). The recent aircraft and local 
ordinance statutes have not as yet been tested in the courts. But see note 37, supra. 

#8 See Mack, supra note 38, at 402. The attacks upon the use of the injunction 
to enforce laws have, in large part, been animated by its use in labor controversies. 
See Note (1925) 73 U. or Pa, L. Rev. 185. The responsiveness of the legislature 
to popular sentiment is demonstrated by attempts to limit the use of the labor 
injunction during the period of the general expansion of equity jurisdiction. See 
Legis. (1931) 44 Harv. L. Rev. 1287; Note (1923) 27 A. L. R. 44. The Norris- 
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tempt proceedings resulting in summary punishment relatively rare.‘ 
The legislation is thereby protected from the stigma attaching to trial 
without jury.*® Yet the constitutional provisions must mark a point be- 
yond which equity can not go in enforcing the criminal law.*® But no 
arbitrary limit should be set without consideration of both the policy 
in favor of efficient law enforcement and the popular approval of the 
use of the injunction manifested in this legislation. 





EFrrorts TO ELIMINATE SOME Evits OF UNRESTRICTED CREDIT FOR 
Wace Earners. — Inherent in the modern extensive use of credit * is 
the possibility that the wage earner will assume obligations beyond his 
means. As a consequence, creditors, either by the garnishment of 
wages or by the enforcement of voluntary assignments, are likely, in 
the absence of protective legislation, to deprive the worker of his sole 
source of livelihood. The common-law rule that an assignment of 
rights to arise under a contract not yet formed is invalid,? though often 
predicated upon the social and economic need of limiting freedom of as- 
signment,® is obviously only a small contribution * toward a solution of 





Shipstead bill, approved March 23, 1932, is the most important example of this 
legislation. See note 1, supra. 

The establishment of the right to jury trials in certain contempt proceedings in 
the federal courts is a further indication of the fact that the legislatures would not 
extend the injunction if such extension were unpopular. 38 Stat. 738 (1914), 28 
U. S. C. § 387 (1926), upheld in Michaelson v. United States, 266 U.S. 42 (1924). 
See Frankfurter and Landis, Power to Regulate Contempts (1924) 37 Harv. L. 
REV. 1010. 

44 Information received from New York and Massachusetts health and public 
utilities commissions indicates that the preliminary warning often suffices without 
further action. 

45 The legislation itself is strong proof of popular acquiescence in these measures. 
The lack of evidence of discontent outside of the labor field also indicates that the 
use of the injunction is considered legitimate. 

46 All authorities agree that there are limits to the use of the injunction against 
crimes. See, e.g., note 3, supra. Robbery, for example, would seem clearly beyond 
the scope of equity jurisdiction. Since the deterrent effect of the injunction would 
be minimized by the difficulty of detection of such an offense, the public interest 
would be as adequately protected by the criminal law. The use of equity in such 
situations might legitimately be considered an evasion of the constitutional 
guaranty. 


1 y SELIGMAN, THE Economics OF INSTALLMENT SELLING (1927) I1, 117. 

2 Mulhall v. Quinn, 1 Gray 105 (Mass. 1854); Lehigh Valley Ry. v. Woodring, 
116 Pa. 513, 9 Atl. 58 (1887); see (1898) 12 Harv. L. Rev. 139; 1 WILLISTON, 
Contracts (1920) §414n. However, in equity the assignee’s right has sometimes 
been enforced. Edwards v. Peterson, 80 Me. 367, 14 Atl. 936 (1888); Field v. 
New York, 6 N. Y. 179 (1852) ; see Mitchell v. Winslow, 2 Story 630, 639 (U. S. 
1843). 
3 Lehigh Valley Ry. v. Woodring, supra note 2; Porte v. Chicago & N. W. Ry, 
162 Wis. 446, 156 N. W. 469 (1916); see Rodijikeit v. Andrews, 74 Ohio St. 104, 
107, 77 N. E. 747, 749 (1906); 1 WiLtiston, ConTRACcTs § 414n. 

4 If the wages assigned were to be earned under an existing employment, as 
was the usual case, the common-law limitation was inapplicable and unrestricted 
assignment was permitted. Hawley v. Bristol, 39 Conn. 26 (1872); Haynes V. 
Thompson, 80 Me. 125, 13 Atl. 276 (1888); Garland v. Harrington, 51 N. H. 409 
(1871) ; see Note L. R. A. 1916D, 365. But cf. Steinbach v. Brant, 79 Minn. 383, 
82 N. W. 651 (1900). The fact that the employment is indefinite as to time and 
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the problem. And many general garnishment statutes originally per- 
mitted seizure of all wages payable.® Inevitably agitation was provoked 
for measures which would protect at least a portion of the worker’s 
wages from the exactions of creditors.* The legislatures have differed 
greatly, however, in their choice of devices to achieve this end. 
Although garnishment regulations have been enacted in every state, 
in but a minority do they apply to all wages.’ In many jurisdictions 
restrictions have been imposed only in cases where the wage earner is 
the head of a family; * in others, only when the wages are necessary 
for the support of dependents.® Having selected the situations in which 
protection is to be afforded, the legislatures have adopted one or more 
of four common provisions. In some states garnishment of wages has 
been completely forbidden.’® In others, all wages earned within a speci- 
fied period preceding the date of the writ have been exempted."? A 
third group protects a flat sum from claims of creditors,’* and a fourth 
type of statute prevents garnishment of more than a fixed percentage 





amount and likely to be terminated at any time is not fatal. Metcalf v. Kincaid, 
87 Iowa 443, 54 N. W. 867 (1893); Wade v. Bessey, 76 Me. 413 (1884); Kane 
v. Clough, 36 Mich. 436 (1877) (piecework contract) ; see Note (1901) 14 Harv. 
L. Rev. 378; Note (1907) 5 L. R. A. (NS.) 565. 

5 E.g., Mass. Bay Province Acts and Resolves 1708, c. 7, § 1; Tenn. Laws 1794, 
c. I, § 22, (1815) c. 20, § 8949; Vt. Rev. Strat. (1797) p. 499, 81. However, 
wages not absolutely payable can not be attached. Coburn v. Hartford, 38 Conn. 
290 (1871); Thomas v. Gibbons, 61 Iowa 50, 15 N. W. 593 (1883); Daily v. Jor- 
dan, 2 Cush. 390 (Mass. 1848) ; Van Vleet v. Stratton, 91 Tenn. 473, 19 S. W. 428 
(1892) ; Foster v. Singer, 69 Wis. 392, 34 N. W. 395 (1887). 

6 Recently a sensational suicide was headlined “ Pay Attachment Drives Man 
to Suicide, Family Penniless. . .-. Creditor Takes Last Cent of Breadwinner’s 
Meagre Wages on Pay Day.” Providence Journal, Dec. 15, 1931, at 1. Prompt 
and well publicized efforts to amend the attachment laws have since been made. 
Id. March 12, 1932, at 1; id. March 23, 1932, at 1. 

Wage assignment abuses have called forth similar feeling. See Smith, The His- 
tory and Purpose of the Wage Assignment Statutes with a Suggestion for an 
Amendment (1920) 5 Mass. L. Q. 479, 482, 484. And a recent drive of the New 
York Legal Aid Society culminated in the proposal of a bill to limit the assign- 
ment of wages. COMMITTEE ON STATE LEGISLATION OF THE NEW YoRK Bar 
ASSOCIATION, BULLETIN 5 (1932) 161. 

7 E.g., Ata. Cope (Michie, 1928) § 7887; La. Acts 1928, No. 115; Mass. GEN. 
Laws (1921) c. 246, §§ 28, 246; Minn. Stat. (Mason, 1927) § 9447; N. Y. C. P. A. 
(1920) § 684; Pa. Stat. Ann. (Purdon, 1930) tit. 42, § 886. 

8 E.g., Inv. Rev. Stat. (Smith-Hurd, 1931) c. 62, § 14, c. 79, § 112; Iowa CopE 
(1931) § 11763; Mo. Rev. Stat. (1929) § 1398; Nes. Comp. Strat. (1929) § 20- 
1559; VA. Cope Ann. (Michie, 1930) § 6555. 

9 E.g., Cat. Cope Civ. Proc. (Deering, 1931) §690; Kan. Rev. Strat. ANN. 
(1923) c. 60, § 3495; Nes. Comp. Stat. (1929) § 8844; Onto Gen. Cope (Page, 
1932) § 10253; Ore. Cope ANN. (1930) § 3-208. 

10 Fra. Comp. Laws (1927) § 5792; La. Acts 1928, No. 115 (common farm 
laborers and domestic servants); Pa. Stat. ANN. (Purdon, 1930) tit. 42, § 836; 
Tex. Stat. (Vernon, 1928) §§ 3832, 3835. 

11 E.g., Cat. Cope Civ. Proc. (Deering, 1931) § 690 (30 days); Iowa CopE 
(1931) § 11763 (90 days); Munn. Stat. (Mason, 1927) § 9447 (30 days); Ore. 
Cope ANN. (1930) § 3-208 (30 days). 

12 E.g., Conn. Gen. Stat. (1930) § 5793 ($15); Mp. Ann. Cope (Bagby, 1924) 
art. 9, § 33 ($100) ; N. H. Pus. Laws (1926) c. 356, § 20 ($20). 

A variant of this provision exempts a sum for each day, week, or month during 
which the wages garnished have been earned. E.g., Ga. Cope ANN. (Michie, 1926) 
$5298 ($1.25 per day); N. D. Comp. Laws Ann. (Supp. 1925) § 7567 ($15 per 
week) ; Va. Cope ANN. (Michie, 1930) § 6555 ($so per month). 
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of wages due.** Combinations of the time-limit provisions with per- 
centage exemptions are frequent.’* If the claim arises from a sale of 
necessaries, the amount of exemption is sometimes reduced.'® 

In many respects this legislation is defective. Limitation of its 
benefits to certain classes of persons is unsatisfactory; the wage earn- 
ers’ need for protection is universal. Likewise, several of the protec- 
tive devices are objectionable. Absolute prohibition of wage garnish- 
ment gives protection only at a disproportionate cost to the creditor. 
In view of modern business custom and the widespread legislation re- 
quiring wage payments at short intervals,’*® exemption of wages earned 
within a specified period necessarily has the same result. Both flat 
sum and percentage exemptions avoid this objection. The actual 
protection granted by the former provision, however, varies with 
the frequency of payment.’’ Objection that the otherwise desirable '* 
percentage provision may extend unneeded protection to the highly 
paid employee at the expense of creditors may be obviated by fixing a 
maximum exemption.’® To insure receipt of a substantial wage, gar- 
nishment of any part of earnings not reaching a statutory minimum 
may be prohibited.2° The percentage exemption supplemented by 
maximum and minimum limits ** best secures the desired balance be- 
tween the interests of the worker and his creditor. 

Garnishment restrictions, of course, afford no protection against the 
consequences of a voluntary assignment. Thirty-nine states, therefore, 
have thrown some safeguards around the use of this common expedient. 





13 E.g, Ky. Srar. (Carroll, 1930) § 1697 (10% may be garnished); Micu. 
Comp. Laws (1929) § 16179 (60% exemption); N. J. Comp. Srar. (Supp. 1924) 
§ 1207 (10% may be garnished); N. Y. C. P. A. (1920) § 684 (10% may be gar- 
nished). 

14 F.g., Arizona exempts one half of wages earned within the 30 day period pre- 
ceding the date of the levy. Arrz. Cone (Struckmeyer, 1928) § 4274. Idaho for- 
bids garnishment of 75% of wages earned within 30 days. IpanHo Comp. Stat. 
(1919) § 6920. Oklahoma applies the same percentage exemption to earnings 
within a 90 day period. Ox ta. Comp. Stat. ANN. (Bunn, 1921) § 6596. Kansas 
allows garnishment of only 10% of earnings within three months. Kan. Rev. Stat. 
ANN. (1923) c. 60, § 3495. 

15 F.g., California permits only one half of its usual exemption. Cat. CoprE 
Crv. Proc. (Deering, 1931) § 690. New Hampshire allows no exemption in this 
case. N. H. Pus. Laws (1926) c. 356, § 20. In Pennsylvania, if the debt sued 
on is for board or lodging the usual exemption can not be claimed. Pa. Stat. 
Ann. (Purdon, 1930) tit. 42, § 621. 

16 See Legis. (1930) 43 Harv. L. REv. 647, 650, nn. 31-33. 

17 Where the sum exempted is calculated according to the time during which 
the wages have been earned, this objection is inapplicable. 

18 Only this provision affords protection varying with the amount of wages 
earned. It thus preserves in greater measure the normal standard of living. 

19 Such maximums have been set. E.g., Ky. Stat. (Carroll, 1930) § 1697 ($75 
per month) ; Ipano Comp. Strat. (1919) $6920 ($100); N. J. Comp. Srat. (Supp. 
1924) p. 1207 ($1000 per year). 

20 In different states varying minimums have been absolutely exempted. E£.g., 
Coto. Ann. Stat. (Mills, 1930) § 4181 ($5 per week); N. J. Comp. Stat. (Supp. 
1924) p. 1207 ($18 per week); N. Y. C. P. A. (1920) § 6841 ($12 per week). 

21 In Louisiana, a maximum of $250 and a minimum of $75 is exempted. 
Within these limits only 50% of wages are garnishable. La. Acts 1928, No. 115. 
In Michigan, the maximum and minimum exemptions vary proportionately with 
the length of the period within which the wages have been earned. Muicu. Comp. 
Laws (1929) § 16179. 
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But here again the regulations are seldom *° all inclusive. On the broad 
question whether assignment of both earned and unearned wages ** or 
of the latter alone ** should be restricted, the legislatures have divided; 
and subdivision of these classes is common. Some jurisdictions restrict 
solely the common assignments as security for loans, and others, the 
well-nigh inclusive field of assignment as security for debts.2° Small 
Loan 7 and Wage Broker Acts ** often impose requirements in addi- 
tion to those placed upon assignment in general; in other states they 
constitute the only restriction.”® 

Within these various fields stock provisions have also been enacted. 
A few states have forbidden assignment of wages; *° others allow 
assignment only if for necessaries.** But, as in the case of garnishment, 
regulation is more common than prohibition. Frequently the assign- 
ment must be in writing ** or recorded.** Several statutes require con- 
sent of the assignor’s wife.** Notice *° to or consent ** of the employer 
is often made essential. Various time limits have been set beyond 
which wages are not assignable.*’ Assignment of more than a fixed 
percentage of wages has also been forbidden.** But no legislature has 





22 E.g., Mp. Ann. Cope (Bagby, 1924) art. 8, §$ 11, 14, 16; Mc. Rev. Start. 
(1929) § 2969. 

23 E.g., Artz. Cope (Struckmeyer, 1928) § 2012; Me. Rev. Star. (1930) c. 57, 
§154; Mp. Ann. Cope (Bagby, 1924) art. 8, §11; N. M. Stat. Ann. (Courtright, 
1929) § 8-101. 

24 F.g., Ata. Cope (Michie, 1928) § 9232; Conn. Gen. Stat. (1930) § 4706; 
Mass. Gen. Laws (1921) c. 154, §3; Mass. Acts 1929 c. 159; N. J. Comp. Star. 
(1910) p. 462. 

25 E.g., Ga. Cope Ann. (Michie, 1926) § 3465; On10 Gen. Cope (Page, 1932) 
6346-7. 

26 E.g., Mass. Gen. Laws (1921) c. 154, § 3; R. I. Gen. Laws (1923) c. 304, § 1. 

27 Although an appearance of uniformity is given by the fact that 19 states 
have enacted the wage assignment provisions of this act, variations in the regu- 
lations imposed are frequent. £.g., Fira. Comp. Laws (1927) § 4014; Ky. Srar. 
(Carroll, 1930) §4758a; Mass. Gen. Laws (1921) c. 154, §2; Va. Cope ANN. 
(Michie, 1930) § 4168(54). 

28 Coro. ANN. Stat. (Mills, 1930) § 7753-61; Inp. Ann. Stat. (Burns, 1926) 
$9356, § 9357; Mont. Rev. Cope (Choate, 1921) § 4176. 

29 E.g., Ariz. Cope (Struckmeyer, 1928) § 2012; Fra. Comp. Laws (1927) 
$4014; Int. Rev. Stat. (Cahill, 1931) c. 74, § 30. 

' 30 E.g., Ga. Cope ANN. (Michie, 1926) § 3465; Inp. Ann. Stat. (Burns, 1926) 
9352. 

81 Ara. Cope (Michie, 1928) § 9233; Ca. Crv. Cope (Deering, 1931) § 955. 

82 E.g., Cat. Civ. Cope (Deering, 1931) § 955; Mass. Gen. Laws (1921) c. 154, 
§3; Mo. Rev. Stat. (1929) § 2969. Acknowledgment may also be required. 
Iowa Cope (1931) § 9454; Mp. Ann. Cone (Bagby, 1924) art. 8, § 11; N. M. Star. 
Ann. (Courtright, 1929) § 8-1or. 

33 E.g., Me. Rev. Stat. (1930) c. 123, §9; R. I. Gen. LAws (1923) c. 304, § 3; 
Vr. Gen. Laws (1917) § 1946. 

34 Fg, La. Rev. Stat. ANN. (Marr, Supp. 1926) p. 1035; N. J. Comp. Srar. 
(1910) p. 462; Was. Comp. Stat. (Remington, 1922) § 7598. 

85 E.g., Coro. Ann. Stat. (Mills, 1930) § 7758; Mp. Ann. Cope (Bagby, 1924) 
art. 8, §11; Minn. Strat. (Mason, 1927) § 4135. 

86 E.g., La. Rev. Stat. ANN. (Marr, Supp. 1926) p. 1035; Mass. Acts 1929, 
¢. 159; Minn. Stat. (Mason, 1927) § 4136; N. H. Pus. Laws (1926) c. 327, $3. 

37 E.g., Conn. Gen. Stat. (1930) § 4706 (one year); Mp. ANN. Cope (Bagby, 
1924) art. 8, § 16 (six months) ; Mass. Gen. Laws (1921) c. 154, § 3 (two years) ; 
me. ve (Mason, 1927) § 4137 (sixty days) ; Wis. STat. (1929) § 241.09 (two 

onths), 

88 E.g., Artz. Cope (Struckmeyer, 1928) § 2012 (only 10% of salary subject to 
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been satisfied with the enactment of only one of these provisions; com- 
plicated combinations *° of two or more requirements are the rule. 

In but few respects is this legislation satisfactory. Complete pro- 
tection of the worker necessitates regulation of all wage assignments; 
restrictions confined to special fields are inadequate.*° Most of the 
usual provisions fail to strike a desirable balance between protecting 
the worker and allowing him to use his credit to advantage. The de- 
mand for wage assignments *! as security itself indicates the value of 
this asset to the worker; a blanket prohibition destroys this means of 
obtaining credit. Invalidating assignments not made for necessaries 
also unduly restricts opportunities for credit. Other provisions, how- 
ever, give inadequate protection. Requirements that the assignment 
be in writing, acknowledged, or recorded inure to the benefit of the 
employer and other creditors but fail to safeguard the worker. Con- 
sent of the wife is in but few cases a real check on improvident assign- 
ment.*? Nor, in view of the impersonal character of modern business, 
is any real protection of the employee’s interests by the prerequisite of 





valid assignment) ; Int. Rev. Strat. (Cahill, 1931) c. 74, § 30 (50%); TENN. Cove 
(Williams, Shannon, Marsh, 1932) § 6739 (10%). 

39 F.g., Massachusetts has special restrictions on assignments as security for 
small loans. Unless the assignment is for that purpose, it is valid only if it is in 
writing and signed by assignor, is to secure a debt contracted prior to or simul- 
taneous with execution of the assignment, has been accepted in writing by the 
employer, and is for not more than one quarter of the wages to be earned weekly 
within two years. If the employee is married, the written consent of the wife must 
be attached thereto. A copy must be delivered to the assignor at the time of the 
execution of the assignment. If not recorded before service of the writ, the assign- 
ment is not valid as against trustee process. Nor is the employer bound unless a 
copy of the assignment and a statement of the account have been delivered to him. 
Mass. Gen. Laws (1921) c. 154; Acts 1929, c. 159; cf. Conn. Gen. Start. (1930) 
§ 4706; Mp. Ann. Cope (Bagby, 1924) art. 8, §$ 11, 16; On10 Gen. Cope (Page, 
1932) § 6346. 

40 F.g., restrictions on assignment as security for loans are not applicable to 
the common assignment as security for goods purchased on the instalment plan. 
Missouri Pacific Ry. v. Warren, 162 Ark. 199, 258 S. W. 130 (1924). The Small 
Loan Acts, the sole restriction on wage assignment in ten states, are even more 
inadequate. 

41 In a recent investigation by the Russell Sage Foundation it was found that 
in New York the number of wage assignments had increased while garnishment 
had diminished. The figures given by a company typical of those investigated 
were: 

Year Wage Assignments Garnishments 

1928 39 84 

1929 55 117 

1930 85 50 

1931 137 = 
Roughly one out of every fifty-five employees of all the firms investigated had 
assigned his wages. The Foundation also found that fewer assignments were made 
as security for money advances after the passage of the Small Loan Act, but that 
with growth of instalment selling the use of wage assignments as security again 
came into favor since assignments permitted speedy and effective collection of 
wages without the expense and delay of garnishment proceedings. 

42 It has been found that many times the wife signs willingly and has gone 
so far as to forge her husband’s name to an assignment. STATEMENTS IN FAVOR 
or LEGISLATION TO REGULATE THE ASSIGNMENT OF UNEARNED WAGES BEFORE JOINT 
LEGISLATIVE COMMITTEE (Mass. 1903) 35, 39. 
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the employer’s consent likely.** On the other hand, the employer’s ad- 
mitted antipathy ** toward assignments may, to some extent, deter the 
wage earner where consent or notice is necessary. The imposition of a 
time limit on assignments, though it prevents an indefinite mortgaging 
of the worker’s income,**® leaves open the danger of complete depriva- 
tion for an appreciable period. And the ineffectiveness of each of these 
common provisions prevents adequate protection of the wage earner 
through any of the combinations relied upon by the legislatures. As 
in the case of garnishment, a straight percentage restriction appears 
most desirable, and again supplemental maximum ** and minimum ex- 
emptions may remove possible objections. 

The practical problem of avoiding a frequent consequence of the 
unwelcome wage assignment or garnishment proceeding — the discharge 
of the employee — does not lend itself to legislative solution. But most 
of the existing legislation fails to make the best use of the opportunities 
for protection presented. As hitherto noted, the desirable percentage 
exemption provision is relatively rare. And as yet no legislature has 
appreciated the necessity of correlating garnishment and wage assign- 
ment regulation, a need,*’ illustrated by the contrasting situations in 
two leading industrial states. Information received indicates that in 
Massachusetts,** where stringent assignment restrictions are in force, 
garnishment is the favored method of collecting debts. On the other 





43 Tt has also been suggested that requiring the employer’s consent will unduly 
deter the possible beneficial use of assignments. See Smith, supra note 6, at 487. 

44 Conversations with representatives of the Boston Legal Association and per- 
sonnel managers disclose that large scale employers adopt this attitude. 

An Illinois corporation required all employees to contract not to assign their 
wages without written consent, the agreements providing that any assignment with- 
out consent be void. However, an assignment in violation of the contract was held 
valid, although the court indicated that the violation might be ground for the 
employee’s discharge. State St. Furniture Co. v. Armour & Co., 345 Ill. 160, 177 
N. E. 702 (1931), (1932) 41 YALE L. J. 464. 

45 See note 37, supra. 

46 In view of the fact that the courts, in order to avoid objection on the 
ground of infringement of the constitutional right to freedom of contract, will 
interpret this legislation as applicable only to small wage earners, a maximum 
limit is perhaps unnecessary. Cf. People v. Stokes, 281 Ill. 159, 118 N. E. 87 
(1917); West v. Jefferson Woolen Mills, 147 Tenn. 100, 245 S. W. 542 (1922). 
But a definite expression of the legislative intent may prevent controversy. Cf. 
reins ON STATE LEGISLATION OF THE NEw York Bar AsSOCIATION, BULLETIN 
5 (1932) 162. 

47 The results of a recent study of the inconsistencies permitted by the present 
New York statutes were summarized by the Russell Sage Foundation as follows: 

“yt. A merchandise creditor by taking a wage assignment or a power of at- 
torney may collect 100% of the current wages of a delinquent debtor until the 
debt is liquidated. 

2. A creditor who has brought suit and obtained judgment may collect only 
10% of current wages exceeding $12 a week by garnishment. 

3. A personal loan company, chartered under the Banking Law, is limited to 
on of 10% of current wages by use of wage assignment given to secure 
oans. 

4. A wage assignment lender recording his business under Section 42 of the 
Personal Property Law may collect 100% of the current wage, but must comply 
with certain strict requirements which make the law practically inoperative.” 

48 In response to inquiries, officials of the Boston Legal Aid Association have 
stated that garnishment of wages is approximately ten times as frequent as wage 
assignment. Replies received from employers accord with this view. 
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hand, a recent survey reveals that in New York, where garnishment of 
more than ten per cent of wages is forbidden, abuse of the relatively 
unrestricted wage assignment is common.*® A recently proposed New 
York bill which sought to codrdinate wage assignment and garnish- 
ment regulation *° should furnish a working model for the improvement 
of legislation in other states. 
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ABATEMENT AND REVIVAL — SURVIVAL OF ACTIONS — DEATH OF Tort- 
FEASOR. — The plaintiff’s declaration alleged that X had bombed the plain- 
tiff’s house, damaging his property and injuring his wife. Damages were 
claimed from the defendant, as administrator of X’s estate, for the injury 
to the realty and the loss of the wife’s services. A statute provided, “ All 
actions for personal injury shall die with the person, to wit: Assault and 
battery . . . ; all other actions shall and may be maintained in the name of 
the representatives of the deceased.” Fra. Comp. Laws (1927) § 4211. 
Another provision retained the common law where not inconsistent with 
statutes or the Constitution. /d. §87. The state constitution guaranteed a 
remedy by due course of law to every injured person. F1ia. Const., DECLARA- 
TION OF RicHts §4. The defendant’s demurrer to the declaration was sus- 
tained and the plaintiff appealed. Held, that the demurrer should be over- 
ruled. Judgment reversed. Waller v. First Sav. & Trust Co., 138 So. 780 
(Fla. 1931). 

As pointed out in the concurring opinion, the decision may be restricted 
to a holding that the survival statute keeps alive an action for tortious injury 
to realty. However, the majority, departing from earlier Florida cases de- 
cided under substantially the same statute, indicated that all tort claims would 
survive the wrongdoer’s death. Cf. Jacksonville Street Ry. v. Chappell, 22 
Fla. 616, 1 So. 10 (1886); Jones, Varnum & Co. v. Townsend, 23 Fla. 355, 
2 So. 612 (1887); Close v. Cunningham, 99 Fla. 1099, 128 So. 429 (1930). 
The common-law rule denying relief for personal injuries against the estate 
of a tortfeasor has often been considered an undesirable vestige of the 
medieval conception of tort damages as punitive and retaliatory. See Win- 
field, Death as Affecting Liability in Tort (1929) 29 Cor. L. REv. 239, 242; 
Pottock, Law or Torts (13th ed. 1929) 64. In many jurisdictions the doc- 
trine has been abrogated by statute. Conn. GEN. STAT. (1930) § 6030; Iowa 
Cope (1931) § 10957; Miss. Cop— ANN. (1930) § 1712; Mont. Rev. Cope 
(Choate, 1921) § 9086; N. H. Pus. Laws (1926) c. 302, §§ 9, 10, 11, 15; see 
Evans, Survival of Tort Claims (1931) 29 Micu. L. Rev. 969. And in reach- 
ing the same result by judicial decision the instant case is in accord with the 
position recently taken by the Nebraska court. Jn re Grainger’s Estate, 121 
Neb. 338, 237 N. W. 153 (1931). Support for this departure is found by 





49 See notes 41, 46, supra. See also COMMITTEE ON STATE LEGISLATION OF THE 
New York Bar AssociaATION, BULLETIN 5 (1932) 162. 

50 Jd. at 161. A provision invalidating other assignments where a ten percent 
assignment is subject to payment prevents the possibility of seizure of more than 
the specified percentage by cumulation of assignments. A possible criticism of the 
New York bill is that it fails to prevent the ten percent assignment from being 
considered a partial assignment and therefore enforceable only in courts with 
equity jurisdiction. Similar objection can be made to any percentage limitation. 
See Smith, supra note 6, at 487. 





— Ff Se se Sp - we ae ew 8 


a 


RECENT CASES I109 


the present court in other situations where the English common law has not 
been followed if clearly unsuited to contemporary conditions. Cf. Seeley v. 
Peters, 5 Gill. 130 (Ill. 1848) (trespassing animals); Jnterstate Co. v. Garnet, 
154 Miss. 325, 122 So. 373 (1929) (slander); Dickey v. Volker, 321 Mo. 235, 
11 S. W.(2d) 278 (1928) (charitable trusts); Reno Smelting, Milling, and 
Reduction Co. v. Stevenson, 20 Nev. 269, 21 Pac. 317 (1889) (water rights) ; 
Welder v. State, 196 S. W. 868 (Tex. 1917) (navigable waters); see Pope, 
English Common Law in the United States (1910) 24 Harv. L. Rev. 6. But 
in the absence of statutory authorization, most courts have felt constrained to 
deny the relief granted here, despite the common constitutional guarantee 
of a remedy for every injury. Wynn v. Tallapoosa County Bank, 168 Ala. 
469, 53 So. 228 (1910); Heil v. Rule, 34 S. W.(2d) go (Mo. 1931); cf. ALA. 
Const. § 13; Mo. Const. art. II, § 10. This guarantee has usually been inter- 
preted as referring only to existing common-law or statutory remedies. Cf. 
Allen v. Pioneer Press Co., 40 Minn. 117, 41 N. W. 936 (1889); De May v. 
Liberty Foundry Co., 37 S. W.(2d) 640 (Mo. 1931); Goddard v. Lincoln, 
69 Neb. 594, 96 N. W. 273 (1903). It may consequently be doubted whether 
the present court’s theory that the constitutional provision altered the com- 
mon-law rule will be extended to other situations. 


AUTOMOBILES — STATUTE EXTENDING LiABILITY OF OWNER — AUTOMO- 
BILE DRIVEN WITH BORROWER’S PERMISSION CONTRARY TO INSTRUCTIONS OF 
Owner. — A New York statute makes the owner ofa car liable for death 
or personal injuries “resulting from negligence in the operation of such 
motor vehicle . . . by any person legally using or operating the same with 
the permission, express or implied, of such owner.” N. Y. VEHICLE AND: 
TraFFic Law (1929) §59. The defendant lent his car to A foi the latter’s 
personal use, instructing him not to let B or anyone else drive. A allowed 
B to drive while he sat beside him. As a result of B’s negligence, the plain- 
tiff was injured and sued the owner. It was agreed that A was not negligent 
except insofar as B’s acts were his. Held, that the defendant was liable under 
the statute. Arcara v. Moresse, 258 N. Y. 211, 179 N. E. 389 (1932). 

Accepting the court’s view that the car was being “used” by the bor- 
rower with the owner’s permission, a further difficulty is presented by the 
borrower’s freedom from personal negligence. The statute has been inter- 
preted as placing the owner and borrower in the position of master and serv- 
ant at common law. See Psota v. Long Island Ry., 246 N. Y. 388, 393, 
159 N. E. 180, 181 (1927). Following this analogy, the court treats the 
present problem as governed by the rules applicable where a servant per- 
mits another to perform his duties. Many courts apparently do not hold 
the master liable unless the servant is negligent in the choice or control of 
his substitute. Weatherman v. Handy, 198 S. W. 459 (Mo. App. 1917); 
cf. Ricketts v. Tilling, [1915] 1 K. B. 644; Setterstrom v. Brainerd & N. 
M. Ry., 89 Minn. 262, 94 N. W. 882 (1903). But the present court takes 
the view of those which, employing the fiction of constructive identity, treat 
the substitute’s negligence as that of the servant. Emison v. Wylam Ice 
Cream Co., 215 Ala. 504, 111 So. 216 (1927); Indianapolis v. Lee, 76 Ind. 
App. 506, 132 N. E. 605 (1921). Although difficult to support on prin- 
ciples of agency, this rule has gained favor as providing a more desirable 
distribution of risk, and the same considerations would seem to support the 
extension of vicarious liability for automobile accidents. See (1925) 38 Harv. 
L. Rev. 516, 517. The present holding is in accord with an earlier dictum of 
the same court. See Grant v. Knepper, 245 N. Y. 158, 165, 156 N. E. 650, 
652 (1927). The court lays considerable emphasis on the borrower’s pres- 
€nce in the car, and the Appellate Division has likewise stressed the impor- 
tance of this factor. See Owen v. Gruntz, 216 App. Div. 19, 22, 214 N. Y. 
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Supp. 543, 545, 546 (1926). But physical presence is not required where the 
theory of constructive identity is applied to servant and substitute. Cf. Emi- 
son v. Wylam Ice Cream Co.; Indianapolis v. Lee, both supra. As far as the 
policy of the statute is concerned, nothing appears to turn on this distinction. 
Thus, as long as the car is being driven for the borrower so as to be “ used ” by 
him, it would seem that the present holding should apply with equal force 
whether the borrower be absent or present yet unable to prevent the 
accident. 


BANKRUPTCY — DISCHARGE — EFFECT OF FAILURE TO OBTAIN DISCHARGE 
IN Prior Proceepinc. — According to § 14(a) of the Bankruptcy Act, an ap- 
plication for discharge must be made within a limited time after the adjudica- 
tion. Among other grounds which shall be sufficient for refusing the applica- 
tion, § 14(b) includes “ a discharge in bankruptcy within six years.” 44 Star. 
663 (1926), 11 U. S. C. Supp. IV § 32 (1931). R received a discharge in a 
voluntary bankruptcy proceeding in August, 1923. He became indebted to P 
in 1926. In 1927, R filed a second voiuntary petition, scheduling P’s debt, 
and was adjudged a bankrupt, but did not apply for a discharge. Thereafter 
he gave P a new note for the balance due. In December, 1929, R was again 
adjudicated a bankrupt on a voluntary petition and was later discharged. 
P sought to have his debt excepted. From an unfavorable ruling, P appealed. 
For purposes of the decision, the court assumed that the renewal note did not 
create a new debt. Held, that the failure to apply for a discharge did not 
preclude a discharge in the present proceeding. Order affirmed. Prudential 
Loan & Finance Co. v. Robarts, 52 F.(2d) 918 (C. C. A. 5th, 1931). 

Failure to apply for a discharge within the statutory period has led most 
courts to refuse a later discharge from the same debts on the ground that, 
like a previous denial, it renders the issue res judicata. See Kuntz v. Young, 
131 Fed. 719, 721 (C. C. A. 8th, 1904); Im re Kuffler, 151 Fed. 12, 13 
(C. C. A. 2d, 1907); Jn re Bacon, 193 Fed. 34, 36 (C. C. A. 5th, 1912), cer- 
tiorari denied, 225 U. S. 701 (1912); cf. Freshman v. Atkins, 269 U. S. 121 
(1925). The instant case reveals that this application of the doctrine is 
questionable. If a discharge had been denied because of the prior discharge 
within six years, the issue would be res judicata against the bankrupt only as 
to the particular defense raised, and this should no longer avail due to its 
temporary nature. Cf. Dean v. Justices, 173 Mass. 453, 53 N. E. 893 (1899); 
Blumenthal v. Jones, 208 U. S. 64 (1908); 2 FREEMAN, JUDGMENTs (sth ed. 
1925) §§ 712, 739, 761. Furthermore, since the failure to apply involves no 
judicial determination of the issue, it can not, strictly speaking, be res judicata. 
See In re Skaats, 233 Fed. 817, 820 (S. D. Ala. 1914); Jn re Von Borries, 168 
Fed. 718 (E. D. Wis. 1909); Pardee, J., dissenting, in Jn re Bacon, supra, at 
40; (1920) 33 Harv. L. Rev. 978. Apparently, in the light of § 14(a), the 
true basis for the rule that a failure to apply operates as a bar, lies in a desire 
to relieve creditors from establishing their objections after an unreasonable 
time has elapsed. See Monk v. Horn, 262 Fed. 121, 122 (C. C. A. sth, 1920); 
Shelby, J., concurring, in 7m re Bacon, supra, at 38. If, in the instant case, an 
application for a discharge in the second proceeding could have been refused 
for any other reason than the prior discharge, proof of this objection would 
presumably still be open. See Jn re Bacon, supra, at 35. But this protection 
may be deemed inadequate as it involves an extension of the time within which 
the creditor must attack an application for discharge. See Monk v. Horn, 
supra, at 122. Possibly this consideration, rather than the doctrine of res 
judicata, would justify an earlier decision which reached a result opposite to 
that of the principal case. ‘Cf. Matter of Gilson, 12 A. B. R. (N-S.) 325 
(Referee M. D. Tenn. 1928); see also Jn re Perry, 50 F.(2d) 464, 465 (N. D. 
Ga. 1931). 
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BANKRUPTCY — PROPERTY PASSING TO TRUSTEE— RIGHT TO PARTITION 
or PRopERTY HELD 1n Common. — The petitioners, trustees in bankruptcy, 
filed a bill for the partition of land which the bankrupt had held in common 
with the defendants. It was alleged that the referee in bankruptcy had 
found partition necessary for the protection of the creditors and had di- 
rected the trustees to bring this suit. It was further alleged that the de- 
fendants were notoriously hostile and litigious with regard to joint possession 
or a division of the property, and that consequently a fair price could not 
be obtained by a sale of the bankrupt’s interest in its undivided condition. 
The bill was dismissed on demurrer, and the plaintiffs appealed. Held, that 
necessity sufficient to entitle the trustees to a partition did not appear. 
Decree affirmed. Langford v. Brickell, 138 So. 75 (Fla. 1931). 

A previous Florida case had denied relief where.it was not alleged to be 
necessary for the protection of the creditors. Hobbs v. Frazier, 56 Fla. 796, 
47 So. 929 (1908), (1909) 9 Cox. L. Rev. 365. Contra: Rouss v. Blackford, 
134 So. 635 (Ala. 1931) semble; cf. Harlin v. American Trust Co., 67 Ind. 
App. 213, 119 N. E. 20 (1918) (statute permitting suit by “ trustee”). But 
the decision in the Hobbs case also rested on the absence of authorization 
by the bankruptcy court. When both factors are present relief has been 
granted. Champion v. Spurck, 302 Ill. 241, 134 N. E. 717 (1922); cf. 
Jewett v. Perrette, 127 Ind. 97, 26 N. E. 685 (1891) (assignment for bene- 
fit of creditors); Van Arsdale v. Drake, 2 Barb. 599 (N. Y. 1848) (same). 
But see Renard v. Butler, 325 Mo. 961, 963, 30 S. W.(2d) 608, 609 (1930); 
cf. Ritchie v. Munder, 49 Md. to (1878). Authorization may be essential 
in order to avoid an invasion of the federal court’s exclusive jurisdiction 
over the bankrupt’s property. Cf. Lindsay v. Runkle, 82 Ohio St. 325, 92 
N. E. 489 (1910); see Jn re Hoey, 290 Fed. 116, 118 (C. C. A. 2d, 1923); 
(1931) 31 Cox. L. REv. 1036; (1931) 16 Minn. L. REv. 94. But see Har- 
lin v. American Trust Co., supra, at 222, 223, 119 N. E. at 23; cf. Ruther- 
ford v. Hewey, 59 How. Pr. 231 (N. Y. 1880). On the other hand, such 
authority should be sufficient assurance that the partition is required by the 
interests of the creditors and that the suit is not merely capricious. The 
present court, however, takes the view not only that this fact must be inde- 
pendently shown, but that the condition is not satisfied unless partition is 
necessary to avoid an actual decrease in the value of the property (as by 
waste) or an increased burden on the estate (as by liability for taxes on the 
entire property). Yet it seems obvious that the interests of the creditors 
may be prejudiced as greatly by failure to realize the reasonable value of 
the property as by allowing it to diminish in value. One argument advanced 
for not allowing partition is that the trustee has only the power of sale. See 
Renard v. Butler, loc. cit. supra; cf. Ritchie v. Munder, supra. But, although 
there is no express provision covering the situation in question, the inten- 
tin in § 70(a) of the Bankruptcy Act would seem to be that the trustee 
should succeed to the bankrupt’s property rights with all their incidents. 30 
Stat. 565 (1898), 11 U. S. C. § 110(a) (1926); see In re Baudouine, 96 Fed. 
536, 539, 540 (S. D. N. Y. 1899), rev’d on other grounds, tor Fed. 574 
(C. C. A. 2d, 1900); 4 RemMIncToN, BANKRUPTCY (3d ed. 1923) §§ 1402- 
04, 1409. And generally one holding land in cotenancy has an absolute 
tight to partition. Wéllard v. Willard, 145 U. S. 116 (1892); South Carolina 
Sav. Bank v. Stansell, 160 S. C. 81, 158 S. E. 131 (1931); see 1 TIFFANY, 
REAL Property (2d ed. 1920) § 204. But cf. Danvers v. Dorrity, 14 Abb. 
Pr. 206 (N. Y. 1862). Moreover, it seems unreasonable to deny the trustee 
the right to begin a suit which, under § 11(c), he could have continued had it 
been commenced by the bankrupt. 30 Stat. 549 (1898), 11 U. S. C. § 29(c) 
(1926); see Johnson v. Collier, 222 U. S. 538, 539, 540 (1912); (1932) 41 
Yate L. J. 777. 
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BILLS AND Notes — DEFENSES: ABSENCE OR FAILURE OF CONSIDERATION — 
Not AVAILABLE AGAINST TRANSFEREE WITHOUT INDORSEMENT. — For the pur- 
pose of having the X company pay off a mortgage on certain property of the 
defendants, the latter gave to the company a note payable to its order and 
secured by another mortgage on the same real estate. The X company with- 
out indorsement assigned the note and the mortgage securing it to the plain- 
tiff, a bona fide purchaser. In a suit to foreclose the mortgage the defendants 
set up the failure of the payee to discharge the original lien. The Negotiable 
Instruments Law was in force. WasH. Comp. Stat. (Remington, 1922) 
§§ 3392-3586. From a judgment for the defendants, the plaintiff appealed. 
Held, that the defense was not available as against the plaintiff. Judgment 
reversed. Kiley v. Bugge, 5 Pac.(2d) 1038 (Wash. 1931). 

The present decision seems irreconcilable with §§ 28 and 49 of the Ne- 
gotiable Instruments Law, providing respectively, that absence or failure of 
consideration is matter of defense as against any person not a holder in due 
course and that a transferee without indorsement takes the same title as his 
transferor. The court does not mention § 28, and apparently the defendant 
relied on § 58 which puts a holder other than a holder in due course in the 
position of an assignee of a non-negotiable note. Since the present plaintiff 
was not a holder, this section seems inapplicable. Cf. NEGOTIABLE INsTRU- 
MENTS LAw § 191. However, the court reasoned that in any event the statute 
must yield-to the equitable “ principle ” that as between two innocent persons 
the loss should fall on the one whose action made it possible. Although often 
quoted, this formula appears properly to be invoked only when the equities 
are otherwise equal — not to override rules of substantive law. See Rapps v. 
Gottlieb, 142 N. Y. 164, 168, 36 N. E. 1052 (1894); Mechanics Bank v. New 
York, N. H..& H. R. R., 13 N. Y. 599, 638 (1856); see Note (1924) 
9 St. Louis L. REv. 130. But in the guise of estoppel this principle has led 
to some decisions that the maker of a non-negotiable instrument, who had 
reason to foresee its assignment, is liable to a bona fide assignee regardless of 
defenses against the payee. Lynch v. International Banking Corp., 45 Cal. 
App. Dec. 39, 229 Pac. 968 (1924), Note (1925) 13 CAL. L. REv. 251; Gilmore 
Portland Cement Corp. v. Leinard, 223 Mo. App. 169, 9 S. W.(2d) 862 (1928). 
But see Note (1929) 14 Corn. L. Q. 347. And in accord with the principal 
case the Wisconsin court, despite the Negotiable Instruments Law, applied 
the same reasoning in the case of a negotiable instrument transferred without 
indorsement. Marling v. Fitzgerald, 138 Wis. 93, 120 N. W. 388 (1909); cf. 
Sublette v. Brewington, 139 Mo. App. 410, 122 S. W. 1150 (1909); (1910) 
23 Harv. L. Rev. 479. But see BRANNAN, NEGOTIABLE INSTRUMENTS LAW 
(4th ed. 1926) 345; Note (1910) 23 L. R. A. (N.S.) 178, 179. The doctrine 
here involved is to be distinguished from the rule by which equities of third 
persons in a tangible chose in action may be cut off by assignment. Cf. Mc- 
Neil v. Tenth Nat. Bank, 46 N. Y. 325 (1871); Moore v. Metropolitan Nat. 
Bank, 55 N. Y. 41 (1873); see 1 WILLISTON, ConTRACTS (1920) § 438. To 
make the original obligor subject to the same risk, is apparently to lose sight 
of the distinction between negotiable and non-negotiable instruments. 


CONSTITUTIONAL LAw — CLAss LEGISLATION — PERMITTING VETERANS 10 
PEDDLE WITHOUT LiceNsEs. —A statute provided that any honorably dis- 
charged soldier or sailor should be permitted to peddle goods without 4 
license. Itz. Rev. Stat. (Cahill, 1931) c. 24, §§ 626, 627. All other peddlers 
were subject to any license regulations which the local authorities might im- 
pose. Some ex-service men who had been prevented from peddling in Chi- 
cago sued for an injunction to restrain the city from interfering with them 1 
this occupation. The chancellor dismissed the bill on demurrer, on the 
ground that the statute was unconstitutional. Plaintiffs appealed. Held, that 
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the statute was constitutional. Decree reversed, with directions to overrule 
the demurrer. Marallis v. Chicago, decided Dec. 20, 1931 (Ill.). 

Following the Civil War similar attempts to exempt veterans from license 
requirements for peddlers were generally frustrated by the courts. State v. 
Garbraski, 111 lowa 496, 82 N. W. 959 (1900); State v. Shedroi, 75 Vt. 277, 
54 Atl. 1081 (1903); State v. Whitcomb, 122 Wis. 110, 99 N. W. 468 
(1904); see Commonwealth v. Hana, 195 Mass. 262, 81 N. E. 149 (1907). 
Contra: State v. Montgomery, 92 Me. 433, 43 Atl. 13 (1899). And statutes 
giving preference to ex-soldiers in other occupations have also been held 
unconstitutional as class legislation or a denial of equal protection of the 
laws. McLendon v. State, 179 Ala. 54, 60 So. 392 (1912); Im re Applica- 
tion of Humphrey, 178 Minn. 331, 227 N. W. 179 (1929), (1930) 28 MicH. 
L. Rev. 614 (exemption from bar examinations); Laurens v. Anderson, 75 
S. C. 62, 55 S. E. 136 (1906) (exemption from license tax imposed on pro- 
fessional men). The present court recognizes the formula usually applied 
to such questions: that there must be no arbitrary discrimination in favor 
of one class, leaving unaffected others similarly situated between whom and 
the class favored there is no reasonable basis for distinction. See 2 Coo.ey, 
CoNSTITUTIONAL LimiraTiIons (8th ed. 1927) 824. Military training was 
conceded to bear no relation to the qualifications for the business of ped- 
dling. The majority, however, reasoned that veterans could properly be ac- 
corded such a preference as a means of giving them what amounted to a 
bonus. State bonus legislation has often been upheld. Hinton v. Lacey, 
193 N. C. 496, 137 S. E. 669 (1927); State v. Clausen, 113 Wash. 570, 194 
Pac. 793 (1921); Gustafson v. Rhinow, 144 Minn. 415, 175 N. W. 903 
(1920); State v. Johnson, 170 Wis. 251, 176 N. W. 224 (1921). But ef. 
People v. Westchester Co. Bank, 231 N. Y. 465, 132 N. E. 241 (1921); Note 
(1920) 33 Harv. L. Rev. 846. But it seems difficult to support the decision 
on this basis. The cost of the ordinary bonus is borne by the entire popula- 
tion. On the other hand, the statute in question imposes a burden exclu- 
sively on competitors in the same occupation, and it may seriously be 
doubted whether the resulting discrimination is reasonable. 


CrrmMINAL LAW — DEFENSES — RELIANCE ON UNCONSTITUTIONAL STAT- 
ute. —A statute prohibited the killing of squirrels in certain seasons. Ark. 
Acts 1927, p. 560. Two subsequent enactments purported to supersede it. 
Id. 1929, p. 725; id. 1931, p. 1026. The defendant shot a squirrel at a time 
which fell within the closed season of the earlier statute, but which was within 
the open season permitted by the subsequent laws. He was convicted under 
the earlier act and appealed. Held, that the conviction was valid since the 
later statutes were unconstitutional. Judgment affirmed. Dupree v. State, 
44 S. W.(2d) 1097 (Ark. 1932). 

The court apparently assumed that no exception could be made to the rule 
that ignorance of the law is no excuse for its violation. Cf. Keedy, Jgnorance 
and Mistake in the Criminal Law (1908) 22 Harv. L. Rev. 75. But some 
courts have at least recognized that it would be unjust to presume that 
parties know the law better than the courts. So, where an act has been 
judicially declared innocent, a person relying on that decision has generally not 
been convicted even though it is later reversed. Ingersoll v. State, 11 Ind. 
464 (1858); State v. O’Neil, 147 Iowa 513, 126 N. W. 454 (1910); State v. 
Longino, 109 Miss. 125, 67 So. go2 (1915), Note (1915) 29 Harv. L. Rev. 
80; State v. Bell, 136 N. C. 674, 49 S. E. 163 (1904), (1905) 18 Harv. L. 
Rev. 541. Contra: Hoover v. State, 59 Ala. 57 (1877). And the same rule 
has been applied to reliance on a decision upholding the validity of a statute 
which purported to repeal a former legislative prohibition of the defendant’s act. 
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See Lutwin v. State, 97 N. J. L. 67, 70, 117 Atl. 164, 166 (1922). This pro- 
tection, however, has been refused to one who relies on the decision of a 
lower court. State v. Striggles, 202 lowa 1318, 210 N. W. 137 (1926); cf. 
State v. Wadhams Oil Co., 149 Wis. 58, 134 N. W. 1121 (1912). But see 
Lutwin v. Staté, supra, at 68, 70, 117 Atl. at 165, 166. Cf. N. ¥.C. PLA. 
(1920) § 1177; People v. Shoemaker, 228 App. Div. 314, 239 N. Y. Supp. 71 
(1930). There seems to be little authority covering the present situation 
where a party relies on a statute not yet passed upon by the courts. Reliance 
by a public officer upon an unconstitutional statute relieving him of a duty 
has been held a good defense to a prosecution for non-performance. State v. 
Godwin, 123 N. C. 697, 31 S. E. 221 (1898); cf. Birdsall v. Smith, 158 Mich. 
390, 122 N. W. 626 (1909); see Rapacz, Protection of Officers Who Act Under 
Unconstitutional Statutes (1927) 11 MINN. L. REv. 585. But cf. Warren v. 
Kelley, 80 Me. 512, 15 Atl. 49 (1888). But a similar defense has been denied 
a motorist who was observing an unconstitutional statute which raised the 
speed limit. Ex parte Masters, 126 Okla. 80, 258 Pac. 861 (1927). The in- 
justice of imposing liability in such cases is manifest. The public policy 
which requires that every man be held to act as if he knew the law seems to 
lose its force when applied to an act, harmless in itself, which no one could 
have known to be unlawful. Moreover, it is difficult to escape the analogy to 
the evils sought to be prevented by constitutional prohibitions of ex post 
facto legislation. See State v. O’Neil, supra, at 524, 531, 126 N. W. at 457, 
460; State v. Longino, supra, at 133, 67 So. at 903. 


Divorce — JURISDICTION — AWARD OF CUSTODY WHEN DEFENDANT AND 
Cuitp Out or StaTE.— The defendant separated from her husband with 
whom she had been living in New York and later removed with their child 
to Nevada. The husband brought suit in New York for a separation on the 
ground of abandonment and prayed that he be awarded the custody of the 
child and that the defendant be enjoined from suing for a divorce or custody 
in Nevada. An ex parte order awarding custody to the plaintiff and requir- 
ing the defendant to show cause was granted. Copies of the summons and of 
the order were served on the defendant in Nevada in accordance with a stat- 
ute permitting such service in separation proceedings. N. Y. C. P. A. (1920) 
§ 1167. The act also provided that in an action for divorce or separation, 
“the court . . . must give . . . such directions as justice requires, between 
the parties, for the custody . . . of any of the children of the marriage. . . .” 
Id. § 1170. The defendant appeared specially to contest the jurisdiction of 
the court. The lower court found that the defendant was still domiciled in 
New York, overruled the objection to the jurisdiction, entered a decree award- 
ing custody to the plaintiff by default, and granted the injunction. N. Y. L. J., 
June 9, 1931, at 1361. The defendant appealed. Held, that the court lacked 
jurisdiction to enjoin the proceedings or to award custody. Decree reversed. 
May v. May, 233 App. Div. 519, 253 N. Y. Supp. 606 (1931). 

Unless the holding be taken to mean that the trial court’s determination of 
domicil was erroneous, an opposite result apparently might have been reached. 
Personal jurisdiction to enjoin a foreign divorce suit has been based on domi- 
cil in the state of the forum. Kempson v. Kempson, 63 N. J. Eq. 783, 52 Atl. 
625 (1902), Note (1901) 15 Harv. L. Rev. 145; cf. Continental Nat. Bank v. 
Thurber, 74 Hun 632, 26 N. Y. Supp. 956 (1893); see Conriict or Laws 
RESTATEMENT (Am. L. Inst. 1930) § 85. Contra: De La Montanya v. De La 
Montanya, 112 Cal. 101, 44 Pac. 345 (1896), (1896) 10 Harv. L. REv. 131; 
Raher v. Raher, 150 Iowa 511, 129 N. W. 494 (1911). And personal juris- 
diction over the parents has been deemed sufficient for the award of custody 
of an absent child. Anderson v. Anderson, 74 W. Va. 124, 81 S. E. 706 
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(1914). But in the instant case the presence of the requisite statutory au- 
thority for acquiring personal jurisdiction is open to doubt. Extraterritorial 
service may have been intended merely to serve as notice rather than to con- 
fer the personal jurisdiction necessary for the enjoining of foreign suits. On 
the other hand, regardless of personal jurisdiction over the deiendant, this 
service might be considered sufficient for an award of custody if the section 
authorizing it be construed together with the provision which makes manda- 
tory such an award in a suit for separation. Cf. Blackinton v. Blackinton, 
141 Mass. 432, 5 N. E. 830 (1886). But cf. Baylies v. Baylies, 196 App. Div. 
677, 188 N. Y. Supp. 147 (1921). The child’s New York domicil, following 
that of its parents, suggests another ground for upholding the award. The 
Court of Appeals has permitted the appointment of a personal guardian when 
the child was domiciled in New York, but, as shown by the record, was absent at 
the time. Matter of Thorne, 240 N. Y. 444, 148 N. E. 630 (1925) (see record 
at 13, 38). Accord: McDowel! v. Gould, 166 Ga. 670, 144 S. E. 206 (1928), 
(1929) 27 Micu. L. Rev. 338. But cf. McCormick v. Blaine, 345 Ill. 461, 
178 N. E. 195 (1931) (lunatic), (1932) 80 U. or Pa. L. Rev. 590. Acquisi- 
tion of a foreign domicil distinguishes many of the decisions denying that 
there was jurisdiction to award custody when the defendant and child were 
out of the state. Brandon v. Brandon, 154 Ga. 661, 115 S. E. 115 (1922); 
Weber v. Redding, 200 Ind. 448, 163 N. E. 269 (1928); People ex rel. Camp- 
bell v. Dewey, 23 Misc. 267, 50 N. Y. Supp. 1013 (1898). And in others no 
consideration appears to have been given to the possibility of a continued 
domicil within the state. Cf. Steele v. Steele, 152 Miss. 365, 118 So. 721 
(1928); Payton v. Payton, 29 N. M. 618, 225 Pac. 576 (1924), (1924) 19 
Itt. L. REv. 199. But cf. Kline v. Kline, 57 Iowa 386, 10 N. W. 825 (1881). 
Although a state may appoint a temporary personal guardian for an infant 
found within its territory but not domiciled therein, it seems that New York, 
as the domiciliary state, could alone make a definitive award. Duryea v. 
Duryea, 46 Idaho 512, 269 Pac. 987 (1928); Lanning v. Gregory, 100 Tex. 
310, 99 S. W. 542 (1907); see Note (1910) 24 Harv. L. Rev. 142. But see 
Note (1932) 80 U. or Pa. L. Rev. 712. Hence this state would apparently 
have jurisdiction even if the child were sojourning elsewhere. See Thrift v. 
Thrift, 54 Mont. 463, 465, 171 Pac. 272, 273 (1918). Contra: De La Mon- 
tanya v. De La Montanya, supra. The present situation differs from the 
Thorne and McDowell cases in that here all the claimants were not before 
the court. The hardship which will result if the plaintiff is left to seek a cus- 
tody decree wherever the other spouse removes with the child may, however, 
outweigh any consideration which should be given to the defendant’s absence. 
Moreover, the award, if upheld, would not seem futile in view of the recogni- 
tion frequently accorded such decrees by sister states and the advantage to 
the plaintiff in the event of the defendant’s return to the state. Cf. Motichka 
v. Rollands, 144 Wash. 565, 258 Pac. 333 (1927). But cf. Commonwealth 
ex rel. v. Daven, 298 Pa. 416, 148 Atl. 524 (1930). Cf. Dixon v. Dixon, 76 
N. J. Eq. 364, 74 Atl. 995 (1909) (return to jurisdiction). 


a, a SS y yore 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PusLic Poticy — AGREEMENT 
BETWEEN PROSPECTIVE HEIRS TO SHARE EQuatty. — During the lifetime of 
I’, her children agreed among themselves to share equally in her estate, with- 
out regard to any provisions of the will. After 7’s death the estate was 
distributed in accordance with the testatrix’ directions. The plaintiff, who 
teceived nothing, brought this bill against the most favored legatee for spe- 
tific performance of the contract. From an order overruling her demurrer, 
the defendant appealed. Held, that the agreement was against public policy 
and wee Judgment reversed. Graef v. Kanouse, 238 N. W. 377 (Wis. 
1931). 
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Previous decisions had required the probate court to distribute the estate 
as directed by the will despite an inconsistent post mortem agreement be- 
tween the potential legatees. Will of Dardis, 135 Wis. 457, 115 N. W. 332 
(1908); Will of Rice: Cowie v. Strohmeyer, 150 Wis. 401, 136 N. W. 956 
(1912). Contra: Cole v. Cole, 292 IIl. 154, 126 N. E. 752 (1920); see 
(1932) 30 Micu. L. Rev. 818. Although in the instant case the estate had 
already been distributed according to the testatrix’s directions, the court re- 
garded these cases as controlling because the purpose of the contract was 
to defeat the decedent’s disposition of the property. This objection has 
sometimes been dismissed with the formal argument that the testator in- 
tends no restriction on the legatee’s control over the property after he has 
acquired it. See Beckley v. Newland, 2 P. Wms. 182, 183 (1723); Wethered 
v. Wethered, 2 Sim. 183, 191 (1828). Most courts enforce these family 
agreements without manifesting concern for the testator’s intent. Spangen- 
berg v. Spangenberg, 19 Cal. App. 439, 126 Pac. 379 (1912); Gadsby v. 
Gadsby, 175 N. E. 495 (Mass. 1931). A similar attitude is evidenced by 
the cases which uphold assignments of expectancies to strangers. Bridge v. 
Kedon, 163 Cal. 493, 126 Pac. 149 (1912); Im re Lind, [1915] 2 Ch. 345; 
see (1922) 22 Cor. L. Rev. 474. Contra: Hight v. Carr, 185 Ind. 39, 112 
N. E. 881 (1916). The court’s suggestion that such an agreement is ob- 
jectionable because of its speculative features is of doubtful validity since 
its purpose is to reduce the already existing risk of disinheritance. Cf. Note 
(1892) 6 Harv. L. Rev. 203. Moreover, if such agreements are supported, 
they may tend to prevent family disputes and litigation. See Spangenberg 
v. Spangenberg, supra, at 449, 126 Pac. at 383. On the other hand, to sus- 
tain them deprives the testator of a means of control over prospective heirs. 
See Mercier v. Mercier, so Ga. 546, 552 (1874). And it would also seem 
to interfere with the bargaining power incident to his disposition of the 


property. ri 


Income Taxes — WHAT Is INCOME — PRORATION OF BOND PREMIums Ac- 
QUIRED PRIOR TO THE ADOPTION OF THE SIXTEENTH AMENDMENT. — The tax- 
payer issued bonds which were taken at various prices in excess of par be- 
tween 1894 and 1905. Until 1914, the books of the taxpayer were kept on 
the cash basis, but in that year the Interstate Commerce Commission ordered 
that they be changed to the accrual basis and the gain from premiums pro- 
rated over the life of the bonds. In 1921, the taxpayer attempted to deduct 
the full interest paid on these bonds. The commissioner disallowed the full 
deduction, reducing it by the amount of premium proportionate to the par- 
ticular year, on the ground that interest within the meaning of the statute 
was the accountant’s “ effective interest.” This contention prevailed in the 
Circuit Court of Appeals. Certiorari was granted by the Supreme Court. 
Held, that the gain from the premiums was not subject to taxation, either 
directly or indirectly, since it had become capital prior to the adoption of the 
Sixteenth Amendment. Judgment reversed. Old Colony R. R. v. Commis- 
sioner of Int. Rev., 52 Sup. Ct. 211 (1932). 

The result conforms to the previous decisions of the Board of Tax Appeals 
and the Circuit Court of Appeals on this taxpayer’s similar return for a previ- 
ous year. Old Colony R. R., 6 B. T. A. 1025 (1927), aff'd sub nom., Com- 
missioner of Int. Rev. v. Old Colony R. R., 26 F.(2d) 408 (C. C. A. rst, 1928). 
These cases were rested on the basis that premiums or discounts could be 
gain or loss only in the taxable year in which they were received. Cf. Baldwin 
Locomotive Works v. McCoach, 221 Fed. 59 (C. C. A. 3d, 1915); Chicago 
and Alton R. R. v. United States, 53 Ct. Cl. 41 (1917). Such a conclusion 
depends upon a strict observance of the cash method of accounting and is 
inconsistent with the principles of the accrual system, which has been recog- 
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nized and applied by the Supreme Court in recent years. Cf. United States 
vy. Anderson, 269 U.S. 422 (1926). But cf. Maryland Casualty Co. v. United 
States, 52 Ct. Cl. 201 (1917); see Harrow, The Supreme Court on Accounting 
Methods (1929) 15 A. B. A. J. 607, 609. The present case goes for the most 
part on a different theory: since the treasury regulations have consistently 
provided that bond premiums are income through several reénactments of the 
statute, the government is bound by them and can not contend that they are 
capital for the purpose of computing interest deductions. See Old Colony 
R. R. v. Commissioner of Int. Rev., 52 Sup. Ct. 211, 212, 213 (1932); cf. 
Brady, The Old Colony Railroad Case — Are Bond Premiums Income? (1931) 
g Tax Mac. 317. The Court stressed the recognition by Congress of the 
article providing that bond premiums are income. The same article has always 
provided that such income should be prorated. U. S. Treas. Reg. 45, Art. 
544(2)(a) (1918); id. 62, Art. 545(2)(a) (1921); id. 65, Art. 545(2)(a) 
(1924); id. 69, Art. 545(2)(a) (1926); id. 74, Art. 68(2)(a) (1928). Thus it 
would seem that the decision does not nullify the regulations as to proration and 
amortization, but only limits them to situations where the gain has been re- 
ceived before the effective date of the Sixteenth Amendment, March 1, 1913. 
Cf. Fall River Elec. Co., 23 B. T. A. 168 (1931). But cf. New York Life Ins. 
Co. v. Edwards, 271 U. S. 109 (1926). The Court’s failure to rest the case 
entirely on the ground that the premiums became capital seems unfortunate. 
The additional reason given, that the popular understanding of the word “ in- 
terest” differs from the accountant’s “ effective interest,” does not seem in 
accord with the present judicial attitude toward income tax problems. Cf. 
Lucas v. Alexander, 279 U. S. 573 (1929); Burnet v. Sanford and Brooks Co., 
282 U.S. 359 (1931); United States v. Kirby Lymber Co., 284 U.S. 1 (1931), 
Note (1932) 45 Harv. L. Rev. 1072. See Note (1931) 41 YALE L. J. 286. 


MunicipaAL CoRPORATIONS — DEBTS AND CONTRACTS — RIGHTS OF PuUR- 
CHASER OF REGISTERED BONDS IMPROPERLY RELEASED FROM REGISTRY. — 
Plaintiff was the owner of registered coupon bonds issued by the town of X. 
A statute permitting the registration of municipal bonds provided that, once 
registered, they should be transferable to another payee or back to bearer 
only by a written assignment, which must be presented to the town treasurer, 
and by him indorsed on the bond and entered in the town books. WaAsH. 
Comp. Stat. (Remington, 1922) § 5494. Plaintiff placed the bonds in a 
safe deposit box, and authorized Y to clip the coupons and deposit the funds 
to the plaintiff's account. VY removed the bonds and presented them to the 
treasurer of X. Although Y had no written assignment from the plaintiff, 
the treasurer indorsed them “ released from registry,” but failed to enter the 
transaction in the town books. Y then pledged the bonds with the defendant 
as security for a loan. Plaintiff sued to recover possession of the securities 
and to enjoin the defendant from disposing of them. The trial court found 
that the bonds were negotiable instruments, and the defendants innocent pur- 
chasers. From a judgment for the defendant, the plaintiff appealed. Held, 
that the bonds remained the property of the plaintiff. Judgment reversed. 
Sims v. United States National Bank, 6 Pac.(2d) 601 (Wash. 1931). 

Although the decision seems compelled by a literal interpretation of the 
statute, the result would tend to defeat the advantages of restoration to 
hegotiability of bonds made non-negotiable by registry. If purchasers buy 
at their peril, marketability is seriously impaired. See D’Esterre v. Brooklyn, 
go Fed. 586, 591 (E. D. N. Y. 1898). In the case of a private corporation the 
buyer of a new bond given in exchange for a wrongful surrender of the regis- 
tered instrument is probably protected. See Clarkson Home v. Missouri, K. & 
T. Ry., 182 N. Y. 47, 60, 74 N. E. 571, 574 (1905). But see Chester County 
Guaranty & S. D. Co. v. Securities Co., 165 App. Div. 329, 333, 150 N. Y. 
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Supp. 1010, 1013 (1914), af’d, 219 N. Y. 599, 114 N. E. 1162 (1916), (1915) 
28 Harv. L. Rev. 625. It-seems that the obligor is estopped to assert adverse 
interests by the recital of its registry clerk acting within the scope of his 
employment. See Rand v. Hercules Powder Co., 129 Misc. 891, 900, 
223 N. Y. Supp. 383, 387 (1927), (1928) 28 Cot. L. REv. 100. And the 
registered holder appears to retain his rights against the corporation. Clark- 
son Home v. Missouri, K. & T. Ry., supra. However, this analogy is of 
doubtful value, for the statute apparently limits the power of the treasurer to 
make recitals and defeats reliance by giving constructive notice of this 
limitation. Cf. State v. Tacoma, 97 Wash. 190, 166 Pac. 66 (1917); 2 Mc- 
QuILLiIn, MunicrpAL CorporaTIOoNns (2d ed. 1928) § 519. Since the legisla- 
ture, in providing for optional registry, presumably intended to secure to the 
registered holder a title indefeasible by the intervention of wrongdoers, the 
decision may be justified on this ground. See Chester County Guaranty & 
S. D. Co. v. Securities Co., supra, at 333, 150 N. Y. Supp. at 1ro13; Hill, 
Advisability of Registering Negotiable Coupon Bonds (1904) 16 GREEN 
Bac 14, 18; 2 DANIEL, NEGOTIABLE INSTRUMENTS (6th ed. Calvert, 1914) 
§1so1b. But see D’Esterre v. Brooklyn, supra, at 591. On the other hand, 
bonds which may be registered and released at the option of the holder 
have an enhanced value due to their acceptability to all types of investors, 
and it may well have been intended to endow municipal bonds with these 
economic advantages. But if the purchaser can not rely on the recital of 
release from registry, the additional value which would result from restoration 
to free marketability is lost. However, it may be doubted whether the legis- 
lature contemplated the risk of imposing double liability on the municipality. 


PATENTS — INFRINGEMENT — VIOLATION OF ANTI-TRUST LAws AS A De- 
FENSE. — The plaintiff, exclusive licensee of several patents, brought suit for 
infringement, joining the patentee as a party plaintiff. The defendant’s 
answer averred as a complete defense that the contract under which the rights 
of the licensee were derived constituted a combination and agreement in 
restraint of trade contrary to statute. 26 Stat. 209 (1890), 38 STAT. 730 
(1914), 15 U. S. C. §§ 1-27 (1926). It also alleged that the patents were 
being employed to secure an unlawful monopoly in unpatented materials. 
The plaintiffs moved to strike out the answer. Held, that the answer did not 
state a defense. Motion granted. Radio Corp. of America v. Majestic Dis- 
tributors, 53 F.(2d) 641 (D. Conn. 1931). 

This is one of the first cases in which a lower federal court has been 
called upon to appraise the uncertain implications of the recent Carbice 
decision. Cf. Bassick Mfg. Co. v. Adams Grease Gun Corp., 52 F.(2d) 36, 38 
(C. C. A. 2d, 1931). The Supreme Court there held that the owner of a 
combination patent, who conditioned its use upon the purchase from him of 
unpatented component materials, had no action for contributory infringement 
against one who furnished such materials for use in the unauthorized as- 
semblage of the combination. Carbice Corp. of America v. American Patents 
Dev. Corp., 283 U. S. 27 (1931), Note (1931) 45 Harv. L. Rev. 150, 153. 
The opinion might be taken to mean that an otherwise valid patent right will 
not be enforced to prevent either contributory or direct infringement when 
the patent is being asserted to gain a monopoly beyond its legitimate scope. 
Cf. Straus v. Victor Talking Mach. Co., 243 U. S. 490 (1917); Boston Store 
v. American Graphophone Co., 246 U.S. 8 (1918); see Note (1931) 45 Harv. 
L. REv. 150, 153. The answer of the present defendant was apparently 
framed to bring his case within this principle, but the court’s reasoning 
restricted the Carbice case to its facts. This limitation might be supported 
by the argument that the controlling desire in that decision was to confine 
the use of a patent to gaining a profit upon the patented article itself rather 
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than upon unpatented materials. Having disposed of the Carbice case, 
the court followed a long line of decisions holding that violation of the 
anti-trust laws by an agreement under which a patent is assigned does not 
preclude an action for infringement by the assignee. Straight v. National 
Harrow Co., 51 Fed. 819 (C. C. N. D. N. Y. 1892); Otis Elec. Co. v. Geiger, 
107 Fed. 131 (C. C. D. Ky. 1901); United States Fire Escape Counterbalance 
Co. v. Halsted Co., 195 Fed. 295 (N. D. Ill. 1912); cf. Coca-Cola Co. v. 
Bennett, 238 Fed. 513 (C. C. A. 8th, 1916) (trade-mark); Vitagraph v. 
Grobaski, 46 F.(2d) 813 (W. D. Mich. 1931) (copyright). Contra: National 
Harrow Co. v. Hench, 84 Fed. 226 (C. C. N. D. N. Y. 1898). These cases 
seem based on the owner’s right to assert against a wrongdoer a title ac- 
quired and used unlawfully. See United States Fire Escape Counterbalance 
Co. v. Halsted Co., supra, at 298, 299. Counsel’s attempt to distinguish the 
instant case on the ground that the exclusive licensee has no title but is merely 
asserting his rights under an illegal contract was rejected in accord with 
recent federal decisions. Western Elec. Co. v. Wallerstein, 48 F.(2d) 268 
(W. D.N. Y. 1930); Western Elec. Co. v. Pacent Reproducer Corp., 53 F.(2d) 
639 (S. D. N. Y. 1930). Although the patentee retains the legal title, the 
exclusive licensee has substantially the same rights as an assignee. (Cf. 
Waterman v. Mackenzie, 138 U. S. 252, 255, 256 (1890); United States v. 
General Elec. Co., 272 U. S. 476, 489 (1926). True, the patentee must be 
joined as a party plaintiff in an infringement suit, but this is because 
the laws do not provide for a division of the patent monopoly. See 
Gayler v. Wilder, 10 How. 477, 494 (U. S. 1851). That this is merely a 
formal requirement is suggested by a case permitting the licensee to join 
the patentee without his consent. IJndependent Wireless Tel.'Co. v. Radio 
Corp. of America, 269 U. S. 459 (1926), (1926) 35 YALE L. J. 1018. And 
that the exclusive licensee has more than a contract right is also shown 
by his power to sue the patentee, not only for breach of contract, but for 
infringement. Cf. Littlefield v. Perry, 21 Wall. 205 (U. S. 1874). But even 
if the licensee’s rights be considered purely contractual, the defense here 
asserted could hardly have been valid since this action was not to enforce 
directly the allegedly illegal contract. Cf. Connolly v. Union Sewer Pipe Co., 
184 U. S. 540 (1902). But cf. Continental Wall Paper Co. v. Voight & Sons 
Co., 212 U. S. 227 (1909) (direct enforcement defense allowed). Here the 
contract must be recognized collaterally if the licensee’s action is sustained. 
Cf. Western Elec. Co. v. Pacent Reproducer Corp. 42 F.(2d)'116 (C. C. A. 
2d, 1930). It is doubtful, however, whether this would preclude the licensee’s 
suit in view of the Supreme Court’s reluctance to allow the violation of the 
anti-trust laws to be raised as an issue in any action other than those ex- 
pressly provided for by legislation. Cf. Wilder Mfg. Co. v. Corn Products 
Ref. Co., 236 U.S. 165, 173-76 (1915). Moreover, regardless of the licensee’s 
rights, the answer would not seem to be a defense against the patentee. 


Quasi-ConTRACTS — RIGHTS AND OBLIGATIONS OF PARTIES IN DEFAULT 
Unver Contract — RECOVERY OF CONSIDERATION Parp IN FLuctTUATING CurR- 
RENCY.—In 1917 X made an advance payment on a contract of sale by 
depositing 100,000 rubles to the defendant’s account in Moscow. The seller 
completely failed to perform, and in 1921 X made an ineffective demand for 
the return of the money. The plaintiff, as assignee of X, brought an action 
in New York to recover the sum paid. He obtained a judgment for an amount 
to be computed on the basis of the rate of exchange at the date of payment 
with interest from that date. The defendant appealed. Held, that the prin- 
cipal sum should be determined by the rate of exchange at the date of breach 
or demand for restitution and interest allowed on that amount from the time 
of payment. Parker v. Hoppe, 257 N. Y. 333, 178 N. E. 550 (1931). 
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Unlike the instant case, previous actions involving fluctuating rates of ex- 
change have been for damages or payment according to the terms of a con- 
tract so that the only alternatives were the date of the defendant’s default 
and the date of judgment. Cf. Note (1921) 34 Harv. L. REv. 422; Note 
(1927) 40 Harv. L. Rev. 619; Rifkind, Money as a Device for Measuring 
Value (1926) 26 Cor. L. REv. 559; Drake, Proper Rule in Fluctuating Ex- 
changes (1930) 28 Micu. L. Rev. 229. The present situation would offer no 
difficulty in a jurisdiction following the rule of the Supreme Court that an 
obligation to pay foreign money abroad is to be converted into the currency 
of the forum as of the date of judgment. Cf. Deutsche Bank Filiale Nurn- 
berg v. Humphrey, 272 U. S. 517 (1926). But cf. Sutherland v. Mayer, 
271 U. S. 272 (1926). But this has apparently been rejected in New York 
in favor of the date of the defendant’s breach. Sokoloff v. National City 
Bank of N. Y., 250 N. Y. 69, 164 N. E. 745 (1928); (1930) 43 Harv. L. Rev. 
1307; cf. Richard v. National City Bank of N. Y., 231 App. Div. 559, 248 
N. Y. Supp. 113 (1931), (1931) 31 Cor. L. Rev. 882; see Kantor v. Aristo 
Hosiery Co., Inc., 222 App. Div. 502, 503, 226 N. Y. Supp. 582, 584 (1928), 
aff'd, 248 N. Y. 630, 162 N. E. 553 (1928). The present plaintiff, however, 
did not demand damages but restitution of his advance payment. This relief 
is to be distinguished from that which follows the rescission of a voidable 
contract. Unlike the latter, it is not based on an entire abrogation of the cgn- 
tract, but is an alternative remedy to a suit for damages, arising upon a total 
breach or repudiation. Thiele v. Carey, 85 Neb. 454, 123 N. W. 442 (1909); 
Bank of the United States v. National City Bank of N. Y., 123 Misc. 801, 206 
N. Y. Supp. 428 (1924); see Richard v. Credit Suisse, 242 N. Y. 346, 351, 152 
N. E. 110, 111 (1926); Woopwarp, Quasi-Contracts (1913) §§ 260, 267. 
There are two possible views as to the purpose of this remedy. Some authori- 
ties contend that it is to restore the parties to the position they occupied 
before entering into the contract and that, consequently, the value of the 
plaintiff's performance should be measured as of the time it was rendered 
and interest allowed from that date. See Contracts RESTATEMENT (Am. L. 
Inst. 1931) § 338, CommMENTARIES § 338(b); cf. Woopwarp, op. cit. supra, 
§ 268; Keener, Quasi-Contracts (1893) 299. But cf. Skuratowicz v. High- 
land Park State Bank, 234 Mich. 356, 208 N. W. 437 (1926) (without allow- 
ance of interest); Harkavy v. Ginzburg, 170 N. Y. Supp. 927 (App. Term, 
1918) (same). On the other hand, if the remedy is intended to secure for the 
plaintiff what the other party wrongfully retains at the time of default, the 
latter date should be determinative. Apparently no previous case has required 
adoption of either of these two methods of approach. The question does 
not arise where dollars are paid in this country for the delivery of foreign cur- 
rency abroad, since fluctuations of the currency of the forum are disregarded, 
and the plaintiff may accordingly recover the dollars he has expended. Ameri- 
can Union Bank v. Swiss Bank Co., 40 F.(2d) 446 (C. C. A. 2d, 1930); Buck- 
man v. American Express Co., 262 Mass. 299, 159 N. E. 629 (1928); Safian 
v. Irving National Bank, 202 App. Div. 459, 196 N. Y. Supp. 141 (1922), 
aff'd, 236 N. Y. 513, 142 N. E. 264 (1923). As the instant case involved pay- 
ment in a foreign currency and an obligation to refund in the same medium, a 
choice between the two views was necessary. Although the court was doubt- 
less influenced by its previous decisions dealing with foreign currency, the 
result would seem to support the second theory. This valuation of the plain- 
tiff’s performance, with the allowance of interest from the date of payment, 
seems to furnish him adequate protection, since he might, if he preferred, have 
pursued his alternative remedy for damages. 


SHIPPING — SHIPPING Act — RECOVERY OF UNDERCHARGE BY CARRIER. — 
The libellant was a party to an agreement with other steamship lines whereby 
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rates for the transportation of merchandise, including paper, were fixed ac- 
cording to various classes of the product. This tariff had been filed with 
and approved by the Shipping Board. When the respondent offered paper 
for transportation, the libellant charged the rates stipulated by the shipper 
without ascertaining the quality of the goods. No indication of the proper 
classification appeared on the bills of lading. The result of the carrier’s ac- 
quiescence in the fixing of rates regardless of contents was to conceal the 
nature of the exports from the shipper’s competitors, whose protests were 
unavailing. The Shipping Act makes it unlawful for any carrier in foreign 
trade to “ allow any person to obtain transportation for property at less than 
the regular rates then established and enforced on the line of such carrier, 
by means of false classification, . . . or by any other unjust or‘unfair de- 
vice or means.” 39 STAT. 734 (1916), 46 U. S. C. §15 (1926). The carrier 
sued to recover the difference between the amount charged and that which 
should have been charged according to the regular tariff. From a judgment 
for the libellant the respondent appealed. Held, that the carrier was entitled 
to recover. Judgment affirmed. Prince Line v. American Paper Exports, 
decided Feb. 2, 1932 (C. C. A. 2d). 

The court relied on the analogy to cases under the Interstate Commerce 
Act permitting carriers to recover erroneous undercharges despite the ab- 
sence of express legislative provision to that effect. Cf. Louisville & Nash- 
ville R. R. v. Maxwell, 237 U. S. 94 (1915); Pittsburgh, Cin. C. & St. L. Ry. 
v. Fink, 250 U. S. 577 (1919); see Louisville & Nashville R. R. v. Central 
Iron & Coal Co., 265 U. S. 59, 65 (1924). This analogy is not complete, 
for in contrast to the prohibition of any deviation from established rates in 
interstate commerce, the Shipping Act apparently permits concessions not 
secured by unfair means. 39 STAT. 734 (1916), 46 U. S. C. §15 (1926). 
Although the discouragement of open preferences is thus left to economic 
pressure, it might well be inconsistent with the policy of the statute if the 
shipper were allowed to retain all the secret benefits of his illegal transac- 
tion, which, as in the instant case, may have accrued over a considerable 
period of time. These considerations may render less anomalous the posi- 
tion of the innocent carrier, who would apparently be bound by a misquota- 
tion of rates effected by mistake rather than by an “ unfair device or means.” 
In assimilating the interpretation of the present Act to that of the Commerce 
Act, the decision reveals a tendency to give effect to their recognized simi- 
larity of purpose. Cf. United States Navig. Co. v. Cunard, S. S. Co., 52 Sup. 
Ct. 247 (1932); Note (1931) 44 Harv. L. REV. 955. 


Wits — Construction — Lire EstaTE IN SOLE HEIR wiTH REMAINDER 
To “ Hetrs.” — T died, devising the residue of his estate to his daughter, A, 
“for . . . the term of her natural life only,” with power to apply the income 
and principal to her own use and support, as she might deem best, and if 
she die without issue, “then and in such case the residue . . . to go to my 
heirs at law.” A, who was 7’s only child and sole heir, subsequently died 
without issue. Her executor claimed the remainder as part of her estate, 
and appealed from a decree of the probate court distributing it to those who 
would have been 7’s heirs if his death had immediately followed A’s. Held, 
that the heirs were to be determined as of the death of 7. Judgment re- 
versed. Gilman v. Congregational Home Missionary Soc., 177 N. E. 621 
(Mass. 1931). 

T devised to trustees as many times a stated sum as he should have chil- 
dren surviving him, together with the residue, on trust to pay them the in- 
come for life in equal shares, subject to spendthrift trust provisions, and on 
the decease of any child, then to his issue in fee; and in the absence of issue, 
then to any other children of T or their issue; and if there should be none, 





1122 HARVARD LAW REVIEW 


“then in trust to hold the same to the use of and to convey the same to my 
heirs at law in fee.” At the date of the will and at his death, 7’s only child 
and sole heir was his son, A, who was not mentioned in the will. A died 
without issue. The probate court decreed that his executrix was entitled to 
the remainder, on the theory that the heirs were to be determined as of the 
time of T’s death. Other relatives of T appealed. Held, that “ heirs” was 
to be construed as referring to those who would have been 7’s heirs, had he 
died immediately after A. Judgment reversed. Boston Safe Dep. & Trust 
Co. v. Waite, decided Jan. 3, 1932 (Mass.). 

The courts agree that “heirs ’’ must be given its technical meaning unless 
a contrary intention clearly appears. But reluctance to find such an inten- 
tion has resulted in the uncertainty illustrated by the instant cases. Suff- 
cient indication is not found in the mere fact that a technical construction 
will permit the life tenant to take as one of the “heirs” under a limitation 
over. Kellet v. Shepard, 139 Ill. 433, 28 N. E. 751 (1891); Crowell v. 
Chapman, 257 Mass. 492, 154 N. E. 397 (1926); Tatham’s Estate, 250 Pa. 
269, 95 Atl. 520 (1915). Where, as in the present cases, the sole heir pre- 
sumptive is given a life estate with a remainder to the testator’s “ heirs,” it 
might seem obvious that he was not intended to have the fee. However, in 
accord with the Gilman case, most courts find that this incongruity is not 
conclusive. Evans v. Rankin, 44 S. W.(2d) 644 (Mo. 1931); Jn re Kenyon, 
17 R. I. 149, 20 Atl. 294 (1890); cf. Ball v. Hopkins, 254 Mass. 347, 150 
N. E. 434 (1926). Contra: In re Wilson’s Estate, 184 Cal. 63, 193 Pac. 581 
(1920). Additional manifestation of intention therefore becomes necessary. 
Of course, slighter indications will suffice under these circumstances than 
where the life tenant is merely one of several presumptive heirs. Cf. Heard 
v. Read, 169 Mass. 216, 47 N. E. 778 (1897); Grantham v. Jinnette, 177 
N. C. 229, 98 S. E. 724 (1919); Olson v. Somogyi, 90 N. J. Eq. 342, 107 Atl. 
798 (1919), aff'd, 93 N. J. Eq. 506, 115 Atl. 526 (1921); (1922) 21 Mic L. 
Rev. 612. In distinguishing the Gilman case, the court found the intention 
underlying the spendthrift trust in the Waite case clearly inconsistent with a 
technical use of “ heirs.” But it would seem that since the cestui can dispose 
only of the remainder, permitting him to take the fee would not necessarily 
defeat the purpose of the trust. Cf. Rotch v. Rotch, 173 Mass. 125, 53 
N. E. 268 (1899); Snidow v. Day, 145 Va. 721, 134 S. E. 704 (1926). The 
court also places emphasis on the direction “to hold . . . to the use of and 
to convey ” to the heirs after the death of the life tenant. Similar expressions 
have been considered material in other cases. See Brown v. Wright, 194 
Mass. 540, 544, 80 N. E. 612, 614 (1907); In re McKee’s Estate, 198 Pa. 255, 
257, 47 Atl. 993, 994 (1901). This reasoning is analogous to that behind the 
New York “ divide and pay over” rule, which has been severely criticized, 
and practically nullified by exceptions. See Cullen, C. J., concurring, in 
Camman v. Bailey, 210 N. Y. 19, 33, 103 N. E. 824, 828 (1913); Gluck, The 
“ Divide and Pay Over” Rule in New York (1924) 24 Cot. L. REv. 8, 22, 35; 
Watsu, Future Interests In New York (1931) §12. The use of such 
words may well be attributed to considerations of necessity or convenience in 
providing for the termination of the trust. See Minot v. Tappan, 122 Mass. 
535, 537 (1876). In view of the tenuous distinctions relied on, there is much 
to be said for assuring certainty by a rigorous adherence to technicalities. 
See Gray, NATURE AND Sources OF THE Law (2d ed. 1921) 176; Note 
(1916) 30 Harv. L. Rev. 372. Probably, the only safe way to effect the testa- 
tor’s intention is to accompany the word “ heirs ” with a careful definition, if, 
indeed, the term should be used at all. 


Wiits — Errect or Copicit UNpER STATUTE OPERATIVE ONLY AS TO 
“Witt ” Executep AFTER Its ErrectiveE Date, — A New York statute con- 
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ferred upon surviving spouses a right to elect either to take under the will or 
to take a specified share in the estate. The statute was made effective in 
cases “ where a testator dies after August 31, 1930 and leaves a will there- 
after executed.” N. Y. Laws 1929, c. 229, §4, amending N. Y. Dec. Est. 
Law (1909) §18. T made a will prior to August 31, 1930, and thereafter exe- 
cuted a dispositive codicil. He died in 1931. Neither will nor codicil made any 
substantial provision for his widow, and she petitioned for a determination 
of her right to election. Held, that the execution of the codicil made the will 
subject to the statute, thus giving the widow the right of election thereunder. 
Decree for petitioner. Matter of Greenberg, 141 Misc. 874, 253 N. Y. Supp. 
667 (Surr. Ct. Kings Co. 1931). Accord: Matter of Simeone, 141 Misc. 737, 
253 N. Y. Supp. 683 (Surr. Ct. Westchester Co. 1931). 

The present decisions adjudicate a question which commentators had ex- 
pected to arise under the statute. See Twyeffort, The New Decedent Estate 
Law of New York (1929) 6 N. Y. U. L. REv. 377, 387; Note (1931) 31 CoL. 
L. Rev. 128. The purpose of the provision limiting the right of election to 
cases where wiils were executed after August 31, 1930 seems to be to pro- 
tect rights under instruments which the testator could not have modified 
with reference to the new law. See N. Y. Lec. Doc. (1929) No. 62 at v. 
Where further testamentary acts are performed after that date, either by 
will or codicil, the reason for the provision is inapplicable; and as suggested 
in Matter of Simeone, it would seem to be immaterial whether or not 
the codicil was dispositive. It was desirable, therefore, in applying the pres- 
ent statute, to effectuate its essential purpose which is to assure adequate 
provision for the widow. See N. Y. Lec. Doc. (1928) No. 70, at 20 et seq.; 
N. Y. Laws 1929, c. 229, § 20. To this end the courts found readily avail- 
able techniques. Some reliance was placed upon the rule that a will is 
republished as of the date of the codicil. See Evans, Testamentary Republi- 
cation (1926) 40 Harv. L. Rev. 71. But in anticipating the question adjudi- 
cated here, it had been argued that a will should not be considered repub- 
lished if republication was inconsistent with the testator’s intention, and that 
therefore no right of election should arise. See Note (1931) 31 Cov. L. REv. 
128. Consistent with the principal cases, however, there are decisions in 
which a codicil has been regarded as republishing a will in apparent disre- 
gard of the testator’s intention, in order to give effect to the policy of inter- 
vening legislation. Cf. Attorney Gereral v. Heartwell, Amb. 451, 452 (1764); 
Root v. Stuyvesant, 18 Wend. 257, 314 (N. Y. 1837); Ayres v. Trustees of the 
Methodist Episcopal Church, 3 Sandf. 351, 360 (N. Y. 1849). A more direct 
solution of the present problem is to be found in the courts’ theory that the 
term “ will”? in the statute should be construed as covering codicils. Since 
the statute is an addition to the Decedent Estate Law of 1909, which defines 
the word “ will”? as including “ codicil,” this interpretation seems justified. 
N. Y. Dec. Est. Law (1909) § 2. But see Matter of Simpson, 56 How. Pr. 
125, 131 (N. Y. 1878); Note (1931) 31 Cor. L. Rev. 128, nt. After the 
enactment of the instant statute® the Commission which drafted it stated 
that they intended the word “ will” to be used as defined by the earlier law. 
See N. Y. Lec. Doc. (1930) No. 69, at 6. Surrogate Slater, in Matter of 
Simeone, considered this statement an important aid to interpretation. In 
construing statutes, courts not infrequently resort to committee and com- 
mission reports made prior to enactment. See Duplex Co. v. Deering, 254 
U. S. 443, 474 (1921); Landis, Note on Statutory Interpretation (1930) 43 
Harv. L. Rev. 886, 889. However, the use of subsequent explanations is 
unusual if not unprecedented. It should also be observed that Surrogate 
Slater was himself a member of the drafting commission. His willingness 
to consider the actual intent of that body is in striking contrast to the attitude 
of some judges who, in construing statutes in the drafting of which they had 
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been engaged, have considered it essential to disregard their previous inten- 
tion as draftsmen. See Hilder v. Dexter, [1902] A. C. 474, 477; In re Mew, 
31 L. J. (y.s.) Bankruptcy 87, 89 (1862); cf. Keyport Steamboat Co. v. 
Farmers Trans. Co., 18 N. J. Eq. 13, 24 (1866). But cf. Ash. v. Abdy, 3 
Swanst. 664 (1678). 


WorKMEN’s COMPENSATION Acts — CONSTRUCTION — CHANGE OF Con- 
DITION NECESSARY FOR EXERCISE OF CONTINUING JURISDICTION. —In 1926 
the claimant applied for relief under the Workmen’s Compensation Act for 
the loss of a finger and permanent disability of his hand. The commission 
awarded compensation for the loss of the finger but found no permanent dis- 
ability. The claimant’s appeal to the supreme court for a review of this 
finding was dismissed because the petition was made too late. In 1931, on 
motion of the claimant, the commission reopened the case to determine the 
extent of the disability. This proceeding was begun under a section of the 
Act which gave the commission continuing jurisdiction and empowered it to 
modify any previous orders or findings if “in its opinion it may be justified.” 
Oxta. Comp. Stat. ANN. (Bunn, 1921) § 7325. An amendment to this sec- 
tion provided a detailed procedure for termination of the commission’s juris- 
diction upon petition of both parties. Okla. Laws 1923, c. 61, §13. Another 
section authorized review or modification of an award at any time on the 
ground of “ changed conditions.” Oxia. Comp. Stat. ANN. (Bunn, 1921) 
§ 7296. No change of condition was alleged by the claimant. The commission 
found a permanent partial disability of the hand and awarded further compen- 
sation. The employer petitioned the supreme court to review this finding. 
Held, that judicial affirmance of the 1926 award precluded exercise of con- 
tinuing jurisdiction in the absence of a change of condition. Award reversed. 
American Oil & Ref. Co. v. Kincannon, 3 Pac.(2d) 877 (Okla. 1931). Ac- 
cord: Roxana Petroleum Corp. v. Hornberger, 150 Okla, 257, 1 Pac.(2d) 393 
(1931). 

The continuing jurisdiction provision would appear sufficiently broad to 
allow the reopening of the claimant’s case. But the majority took the view 
that former decisions, which interpreted the two sections together, made the 
exercise of this jurisdiction dependent upon a change of physical condition. 
In the absence of a grant of continuing jurisdiction, the common provision 
authorizing administrative review of an award has not been deemed to include 
the power to rehear a claim after judicial affirmance of a denial of compensa- 
tion. State ex rel. Willys-Overland Co. v. Clark, 112 Ohio St. 263, 147 N. E. 
33 (1925); cf. (1931) 31 Cov. L. Rev. 1206. But cf. Industrial Comm. v. 
Davidson, 101 Ohio St. 71, 126 N. E. 876 (1920). However, the possibility 
of change in the claimant’s economic disability, as well as the difficulty of 
ascertaining the permanent effect of an injury, would seem to call for a more 
flexible administrative procedure permitting rehearing or reopening. See 
Roberts v. Wolff Packing Co., 98 Kan. 750, 753, 160 Pac. 221, 222 (1916); 
Industrial Comm. v. Aetna Life Ins. Co., 64 Colo. 480, 484, 174 Pac. 589, 590 
(1918). It is apparently to meet this need that legislatures have included the 
provision for continuing jurisdiction. Cf. Cat. Gen. Laws (Deering, 1923) 
§ 20d; N. Y. Work. Comp. Law (1922) § 123; On10 Gen. Cope (Page, 193!) 
§ 1465-86; Uran Comp. Laws (1917) § 3144; see Jones, Dicest or WorkK- 
MEN’S COMPENSATION Laws (11th ed. 1929) Topic 26. And two courts have 
recently interpreted this provision to reach a result opposite to that of the in- 
stant case. Matter of Schaefer v. Buffalo Steel Car Co., 250 N. Y. 507, 166 
N. E. 183 (1929); Continental Casualty Co. v. Industrial Comm., 70 Utah 
354, 260 Pac. 279 (1927). Moreover, as indicated by the dissent, the amend- 
ment prescribing a procedure for finally disposing of the claim might well be 
taken as a legislative direction that no other administrative disposition should 
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be final. If stability of administrative determinations is desirable, it might 
be wise to adopt the purposely vague standard of “ good cause” laid down 
by the California legislature as the test for the propriety of reopening a claim. 
Cat. GEN. Laws (Deering, 1923) § 20d; cf. Bartlett Hayward Co. v. Indus- 
trial Accident Comm., 203 Cal. 522, 265 Pac. 195 (1928); Aetna Life Ins. Co. 
v. Industrial Comm., 73 Utah 366, 382, 274 Pac. 139, 144 (1929). Cf. also 
Salt Lake City v. Industrial Comm., 61 Utah 514, 215 Pac. 1047 (1923); Mat- 
ter of Fischer v. Genesee Const. Co., 187 App. Div. 850, 852, 176 N. Y. Supp. 
86, 87 (1919). The liberality with which the New York courts have respected 
the discretion of the commission in its exercise of continuing jurisdiction 
indicates an effort to discourage constant appeals to the judiciary and to re- 
serve supervision for flagrant cases. Cf. Matter of Kreigbaum v. Buffalo 
Water Works Co., 182 App. Div. 448, 169 N. Y. Supp. 307 (1918); Matter 
of Beckman v. Oelerich & Son, 174 App. Div. 353, 160 N. Y. Supp. 791 
(1916). Cf. also United Dredging Co. v. Industrial Accident Comm., 208 
Cal. 705, 284 Pac. 922 (1930); Joyce v. Eastman Kodak Co., 238 N. Y. 142, 
144 N. E. 482 (1924). 
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EsSAYS IN JURISPRUDENCE AND THE ComMON Law. By Arthur L. Goodhart. 
Cambridge: University Press; New York: The Macmillan Co. 1931. 
Pp. xiii, 295. $5.00. 


The essays collected in this volume are thirteen in number. Seven the 
author classifies as Essays in Jurisprudence, even though they include such 
a topic as Liability for the Consequences of a Negligent Act as well as that 
of Determining the Ratio Decidendi of a Case. The other six essays he 
regards as of a more technical nature and so classifies as “ dealing with the 
common law.”? All but four of the essays have appeared within the past 
four years, so that they may be regarded as fairly representative of the 
author’s present convictions. 

The range of topics covered in the essays is so wide that it is not possible 
to discuss in any detail the views of the author upon the respective subjects, 
and no attempt will be made to do so. The essays include, in addition to 
those already mentioned, a comparison of the law of “ costs ” in litigation in 
England and America, a number of essays in the field of tort law, a study of 
the use of precedent in England and America, and a comparative study of the 
work of the House of Lords and the New York Court of Appeals. 

The leading essay in the field of jurisprudence is that dealing with the 
ratio decidendi of a case. From it one concludes that Mr. Goodhart shares 
with so many of the legal profession the illusion that it is possible to discover 
the principle of a case; that is, that there is some one “ principle ” which can 
be discovered if one studies a given case carefully enough. The essay in ques- 
tion purports to tell one how to do this. All of which seems to the reviewer 
at variance with modern ideas of the nature, scope, and use of logic and of 
generalizations in all fields of thought. One who is familiar with these newer 
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ideas will naturally find the author’s whole discussion of how to determine the 
“ principle of a case” of little value. This nineteenth century point of view 
as to the nature of the logical problem colors all the essays. Thus in the 
essay Three Cases on Possession he writes: “ A case is a precedent for the 
doctrine which necessarily led to the judgment; it is not a precedent for a 
doctrine which was not in the minds of the judges.” * Again the same general 
point of view appears strikingly upon page two hundred sixty-nine, where 
Mr. Goodhart discusses the writings of Professor John Chipman Gray, Judge 
Joseph C. Hutcheson, and Professor Max Radin. Apparently the author 
thinks that writers of what he calls this “ school of legal thought,” such as 
Hutcheson and Radin, “ suggest that the judge has the right to remake the law 
as he sees fit.” If the reviewer understands those writers, and others who 
take a more or less similar view, they are discussing not so much what judges 
ought to do or have the right to do, as what they actually are doing and, so 
far as students of modern logic can see, from the nature of the case can not 
help doing. The issue appears clearly in Mr. Goodhart’s statement concern- 
ing the opinions which judges write in support of their decisions: “ I believe 
that as a rule he [the judge in the opinion] means what he says and says 
what he means. It is not unfair to any judge to suggest that the reasons that 
he gives for his opinions may sometimes be not sound . . . but it is unfair 
to imply that his reasons are put forward, either consciously or unconsciously, 
so as to hide his real purpose.” * As to this it may be said that we do not 
need to “ portray the judge . . . either as a Machiavelli or as a dullard,” as 
the author suggests,* if we assert that the real reasons for a judge’s decision 


are not always, or even usually, found in his opinion. If the reviewer is not 
mistaken, no competent psychologist today believes that the reasons that men 
give for their conduct are an adequate account of their real reasons for doing 
what they do. As Cattell suggests, such accounts have perhaps about as 


“ 


much value as “similar stories about their rheumatism and other bodily 
ailments ” have in aiding physicians to deal with physical troubles.® In this 
connection the following passage from Gilbert N. Lewis’s Anatomy of Science 
is relevant: “We may doubt whether a scientist ever presents all of the 
evidence which has led him to a new law or a new theory. He probably is 
never aware of all his reasons, or at least never aware of them all at any one 
instant of time. Moreover, he often suppresses some part which cannot be 
presented with that formality which the fashion of the day dictates, and 
sometimes he may even introduce irrelevant arguments for a similar reason.” ® 
Mr. Lewis is a laboratory worker in chemistry. He is talking about scientists, 
not judges. The reviewer suspects that judges are not different from other 
human beings, and that when they desire to persuade others that the con- 
clusion they have reached is “ right,” “correct,” or “sound,” they adopt, 
consciously or unconsciously, that line of argument which in their opinion 
will be persuasive. This is not to say that a judge’s opinion never contains 
any of the real reasons for his decision; obviously, quite the contrary is 
the case. 





2 P. 76. (Italics inserted.) 


6 (1926) 90-91. 
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Mr. Goodhart’s general position leads him to expect that the Restatements 
of the law by the American Law Institute will in the end result in a “ code of 
law” which will be an “ adequate substitute’ for the “ clumsy machinery 


of today,” that is, the precedent system.’ On this point also the reviewer 
must express doubts, and in their support refers the inquiring reader to the 
valuable essay by the late Munroe Smith on State Statute and Common Law.§ 


WALTER WHEELER COOK. 
The Institute of Law, 
The Johns Hopkins University. 





Tue Law or SHIPMENT. By Louis Otis Van Doren. New York: Baker, 
Voorhis & Co. 1932. Pp. xlii, 1203. $15.00. 


The author of this book was of counsel in a long series of law suits in 
which the firm of Lamborn & Company of New York was engaged, growing 
out of contracts for the importation of sugar. Two and a half of the thirty 
pages occupied by the table of cases are devoted to citations beginning with 
the name of Lamborn. A curious illustration of the author’s preoccupation 
with this litigation is that the Lamborn cases are listed in the table under 
the name not only of the plaintiffs but of the defendants. No other cases 
are so distinguished. 

It is a safe guess that one of the by-products of the author’s work in these 
law suits is the present volume. It is rather a case-book than a treatise, 
consisting as it does of a succession of elaborate statements of the facts of the 
cases cited, followed by long quotations from the opinions, each case being 
headed in black-faced type by a statement of the ratio decidendi. The author’s 
contribution of his own views is so slight as to be well-nigh negligible. The 
compilation is such as a careful lawyer would make by taking a stenographer 
toa library, dictating statements of the facts of cases relevant to litigation in 
which he was engaged, and marking passages of the opinions to be copied. The 
reviewer has found no reason to doubt that the facts of the cases are accu- 
rately stated, and in most instances the long quotations from judicial opinions 
are pertinent to the subject. This is unfortunately all that he can say in 
favor of the book. 

The author states that it is his purpose “to place in the hands of the 
profession a book in which could be found at once a statement of the law on 
every important question of commercial shipment between seller and buyer 
which had been judicially determined in recent times.”1 The purpose is 
certainly not accomplished. 

Although the book contains over a thousand pages, there are only about 
six hundred and twenty-five decisions cited and the work as an exposition of 
all the principles of law that it assumes to deal with must be regarded as 
extremely unsatisfactory. Although the author entitles the book “ The Law 
of Shipment,” in fact his cases range over a considerable portion of the law 
of sales. Not only the requirements of proper shipment, the interpretation of 
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clauses relating thereto, and the effect of shipment on the transfer of title, 
but also what is proper delivery and what are the various rights of buyer and 
seller in regard to warranty, inspection, recovery of the price and remedies 
for it, are to some extent within the territory touched upon. On the other 
hand the law of carriers, except as it trenches on the law of sales is not 
considered. The author’s primary interest is evidently in cases concerning 
foreign importations, and in the interpretation of clauses in contracts for 
such importations; but since it is obvious that the questions involved in such 
contracts are often identical with those involved in contracts for shipment 
by rail, the author to some extent includes cases on contracts of that sort, 
generally selected from the decisions of New York courts. 

An illustration taken almost at random may be given to show the limita- 
tions of the book. Chapter 3, Art. I, is devoted to shipments C.0.D. In 
the fifteen pages devoted to this topic,? the author cites ten cases and states 
the facts of eight of them with quotations from the opinions. At the very 
outset he confuses the meaning of a C.O.D. contract. He takes as his start- 
ing point a case where the contract of the buyer was indeed to pay cash on 
delivery of the goods but where there was no shipment by a carrier with 
instructions to collect on delivery. From this case, he quotes,‘ as if the 
quotation were apropriate to the topic, an extract stating as the three remedies 
that one who has contracted to sell goods may have when the buyer wrong- 
fully refuses to accept and pay for them, (1) bringing suit for the entire 
price, (2) reselling the property and recovering the difference between the 
resale and contract prices, (3) retaining the property and recovering the 
difference between the contract price and the market price. This the author 
calls “the long established and well known rule of the Common Law.” ® 
Not only is the quotation inappropriate to the topic, but the first of these 
three remedies has never been allowed by the law of England nor by that of 
a number of the United States. Nor in every case is it now allowed by the 
law of New York. The remaining decisions referred to in the topic, with the 
exception of the two that are only briefly noted, are New York decisions. 
The quotations from these decisions indicate that the provisions of the 
Uniform Sales Act ® are controlling, but the author gives no intimation that 
the law as to the effect of C.O.D. contracts differed, as it did, in different 
jurisdictions prior to the enactment of the Sales Act, or that that Act has 
now been enacted in some states and not in others. An accurate and com- 
prehensive statement of the law of C.O.D. contracts could be made in three 
pages. Citation of the decisions would take a page or a page and a half more. 
The author in fifteen pages gives the readers material that is not compre- 
hensive, is inaccurate for some jurisdictions, and he does not even attempt 
to collect the authorities. 

Further selections might be made showing the inadequacy of treatment 
that is indeed inevitable in an attempt to cover a large subject by stating 
and quoting from six hundred and twenty-five cases; but it is unnecessary. 
One who desires to pick out with considerable labor decisions on the inter- 
pretation of a number of miscellaneous clauses in contracts of shipment, may 
find some cases that help him in this book; though even in regard to such 


Pp. 338-52. 4 P. 339. 
Dustan v. McAndrew, 44 N. Y. 72 (1870). 5 Ibid. 
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clauses the author fails to emphasize as he should that by clearly expressing 
what they want, parties can secure whatever result they desire. Many 
of the cases stated serve merely as a warning of the dangers of using loose 
and inexact language. As a treatment of the various problems in the law 
of sales that may develop under contracts for the shipment of goods from 
seller to buyer, the collection of cases is almost grotesquely inadequate; and 
it should be added further that so many of the problems arising under such 
contracts are identical with the problems arising in sales where shipment and 
transportation by a carrier are not involved, that an attempt to segregate the 
treatment of one of the two classes is unwise. 
SAMUEL WILLISTON. 
Harvard Law School. 





CASES ON THE LAw oF MunIcrIPpAL Corporations. By Charles W. Tooke. 
1931 Edition. Chicago: Commerce Clearing House, Inc. 1931. Pp. 
xiii, 896. $6.50. 


Professor Tooke’s Cases on Municipal Corporations was first published in 
1926.1 The justification for the appearance of a new edition after so brief 
an interval is found by the editor in the rapid expansion of the law on this 
subject,? and he draws liberally upon the large body of new law which has 
developed during the last five or six years. At the same time, he has taken 
advantage of the opportunity to make other substantial improvements. The 
original work was of much value in presenting a comprehensive and up-to- 
date collection of cases, in its selection of topics, and in its novel arrange- 
ment. It was of such great length, however, as to become unwieldy, and the 
arrangement of cases was not uniformly successful. The changes made in 
the book in these respects have added fully as much to its practical value 
as has the inclusion of new material. 

Of the new material the most important, of course, is that on city planning 
and zoning. The original edition of the book was published just prior to the 
decision of the leading case of Euclid v. Ambler Realty Co.2 At that time 
the subject was still in a rudimentary state of development, and any collec- 
tion of cases made then would have been rendered almost immediately ob- 
solete. Here, as in other parts of the new edition, a careful selection of sig- 
nificant cases has been made from the recent reports,* and the section has 
been brought thoroughly up to date. It might have been well to have in- 
cluded a few additional cases dealing with the troublesome problem of rea- 
sonableness as affected by hardship upon an individual property owner.® 
Elsewhere, the most noticeable new cases are those on special assessments, 
tort liability, and the general topic of powers. 

The arrangement of the book has in places been extensively revised; 
the most important changes are probably those in the chapters on Powers. 
The development of this topic was a novel and valuable feature of the 





; -y Book Review (1927) 40 Harv. L. REv. 667. 
Vv. 
8 272 U.S. 365 (1926). 
__ 4 Sixty-two of the two hundred seventy-seven cases reported were not contained 
in the earlier edition; of this sixty-two, about two-thirds were decided subsequent 
to the publication of that volume. 
5 E.g., Nectow v. Cambridge, 277 U. S. 183 (1928). 
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older edition. It was, however, a little too amorphous, and in this re- 
spect the new edition has been much improved. The subject of Power to 
Contract has been segregated in a new chapter, whigh is composed of half 
a dozen cases drawn from various sections of the old edition and an equal 
number of new decisions. The section on Powers in General has been placed 
in a separate chapter and divided into three sections on Delegation, Na- 
ture and Construction, and Repeal. 

The chapter on Municipal Legislation has also been revised and clarified. 
It is now divided into four sections instead of two, dealing with Ordinances 
as Laws, Procedure, Judicial Control, and Legislative Control. The chapter 
on Municipal Officers has been omitted, together with three-fourths of its 
material, the remaining quarter being transferred to the chapter on Organi- 
zation and Corporate Agencies. The first two chapters on Definition and 
Nature, and Origin and History have been consolidated. The chapter on 
Remedies has also been omitted, though two or three of its cases have been 
included elsewhere in the new edition. The subject of tort liability has been 
extensively revised. 

The length of the book has been reduced by approximately one-third.’ 
The space devoted to the various topics has been materially lessened in most 
instances; in a few cases the pruning has been drastic. Only the chapter on 
Powers in General has been expanded, and only in the sections on Zoning 
and Special Assessments has the original length been preserved. The use- 
fulness of the new edition has been greatly enhanced by the greater compact- 
ness of the other chapters. Each topic is now in a form suitable for use even 
in a short course, while a large number of subjects are made available for 
schools where more time is devoted to the study of Municipal Corporations. 
It would have been consistent with this policy, however, to have retained in 
somewhat shortened form the chapter on Municipal Officers, as well as some 
interesting cases which have been eliminated from the section on Municipal 
Welfare. Although such separable topics are readily omissible, they afford 
valuable alternative material for those who may desire to use it. But most 
of the omitted matter is relatively unimportant, and the book contains an 
ample quantity of excellent material. It is well balanced and the distribution 
of space and emphasis is believed closely to reflect the relative practical im- 
portance of the various branches of this field of law. 

STANLEY Morrison. 

Stanford Law School. 





THE GENERAL PRINCIPLES OF CONSTITUTIONAL LAW IN THE UNITED STATES 
or America. By Thomas M. Cooley. Fourth edition by Andrew A. 
Bruce. Boston: Little, Brown, and Company. 1931. Pp. Ixix, 478. 
$5.00. 


PRINCIPLES OF THE CONSTITUTIONAL LAw OF THE UNITED States. By Westel 
W. Willoughby. Second edition. New York: Baker, Voorhis & Co. 
1930. Pp. Ixxxix, 884. $6.50. 

If we may judge from the precedents, a brief survey of constitutional 
law must of necessity confine itself mainly to a collection of specific decisions 





6 The reading matter has been reduced in the new edition from 1297 pages to 
861 pages; the number of cases from 402 to 277. 
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and of general utterances which have come from the Supreme Court. The 
ground to be covered is so wide that limitations of space do not permit one 
to plough very deeply. When many a single decision needs at least thirty 
pages for adequate analysis and criticism, little of such thoroughness can be 
ventured in a single volume which takes all constitutional law for its province. 
There might be a type of primer which would confine itself to fundamentals 
and to processes, but writers of texts seem to think that they must crowd 
their pages with information. Such a volume must therefore be judged by 
what it attempts and not by what would be desirable in a treatise which 
could run to length without limit. 

Mr. Willoughby’s book is excerpted from his three-volume work which has 
been reviewed in these pages.1 It has the merits and defects of the work 
from which it is derived. The cutting has been well done, and we lose what 
can best be spared. There are sections of analysis and criticism, consideration 
of issues that have not yet been adjudicated, and recitals of important legis- 
lation, which give glimpses of constitutional law in action that could hardly 
come from mere statements of positives and negatives found in a document 
by a court. It would be better if these different elements were more inte- 
grated so that less of the presentation took the form of a disjunctive digest. 
Too often the author postpones his thinking until after he has given seriatim 
many disconnected abstracts of decisions. 

Mr. Bruce’s fourth edition of Cooley is but fifty pages longer than 
Mr. McLaughlin’s third edition of 1898, though the pages are a trifle larger. 
To the commerce clause the fourth edition gives thirty-six pages, adding 
fourteen to the twenty-two of the third edition. Mr. Willoughby takes 
about one hundred pages more than Mr. Bruce. To increase of space, 
Mr. Willoughby adds increase of reliability. Mr. Bruce retains a state- 
ment that the selling of railroad tickets is not an act of interstate commerce, 
citing only a Pennsylvania decision,? while Mr. Willoughby gives the two 
Supreme Court decisions holding the contrary. Mr. Bruce, without citing 
any authority, says that it is within the power of a state to require interstate 
motor carriers to procure a certificate of convenience and necessity from 
its Public Utility Commission,* while Mr. Willoughby states at some length 
the Supreme Court cases denying such power.® Mr. Bruce repeats the section 
of the earlier edition on ferries, without noting the recent decisions which 
have changed the law and exempted interstate ferries from the state licensing 
power. Mr. Willoughby cites the cases,’ though his statement in the text 
is not explicit. 

Both volumes are designed for classroom use, and the question arises 
whether they are useful for that purpose. It is inconceivable that they should 
be chosen as a basis for a course for law students or for graduate students 
when there are available so much better tools in the form of casebooks, 
With these texts a student might skim over more surface, but it would be at 
the cost of understanding. To get and keep anything beyond a memoriza- 
tion of decreed propositions, the student would need much outside material 
and outside aid. For the college undergraduate, the prospect seems no 
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brighter. It is hard to think of anything drearier than to try to prepare a 
lesson by going through these recitals without prior knowledge of the subject. 
Their most likely service in the educational process is through use as col- 
lateral and supplementary reading. They have for everyone the convenience 
of a digest. They may restore knowledge that has grown dim. They 
contribute historical background and offer a bird’s-eye view of the range of 
constitutional law. The classification and arrangement will serve both doctor 
and student. With these points in their favor as books of reference, we may 
welcome them in that réle and still advise their rejection as exclusive or major 
instruments for classroom use. 

This adverse judgment is founded on pedagogical notions which others may 
reject. Such others may find equally valueless the preference for Mr. Wil- 
loughby’s text over the new edition of Cooley, since it is due to the greater 
clearness with which the individual cases stand out in the former than in the 
latter. Mr. Bruce retains the mold bequeathed to him and uses decisions 
chiefly in the footnotes to support brief statements in the text. His story is 
in the main a closely connected narrative of authoritative interpretations 
of constitutional clauses with little hint of the conflicting contentions of 
litigants. Mr. Willoughby tells more a tale of disputes, and often in a fashion 
to invite cogitation and debate. He confines himself pretty much to the 
Supreme Court, while the new edition of Cooley repeats its predecessors’ 
numerous citations to nineteenth-century decisions of the courts of the 
several states. Mr. Cooley and his followers convey rather the impression 
of constitutional clauses unfolding themselves to reveal their inherent mean- 
ing, while Mr. Willoughby comes nearer to disclosing the real nature of the 
process. Of this process, Mr. Bruce shows awareness and unawareness when 
he says: “In America, we have, as it were, an intellectual Mussoliniism; 
but in the place of an arbitrary ruler we have created Supreme Courts which 
are not seeking to enforce their own laws but those which have been sanc- 
tioned by the people as a whole in their constitutions.” ® 


THomas REED POWELL. 
Harvard Law School. 





THE GOVERNMENT IN LaBor Disputes. By Edwin E. Witte. New York: 
McGraw-Hill Book Co., Inc. 1932. Pp. xi, 352. $4.00. 


The author, whose ripe learning has heretofore reposed in all too mortal 
and generally unavailable typewritten sheets, and on comparatively rare 
occasions revealed itself in the transient though printed pages of a journal, 
has at last published his book. This book is peculiarly his, because the sub- 
ject has been his for over twenty years and no one who has fruitfully can- 
vassed the field has been able to avoid falling in his debt. As long ago as the 
year 1912 he was considered the one qualified person to aid the Commission 
on Industrial Relations created by Act of Congress that year to “ inquire 
into the general condition of labor in the principal industries in the United 
States.”+ Since then Dr. Witte, as he states it, and as the book demon- 





8 P. 20. 


1 FRANKFURTER AND GREENE, THE LaBor INJUNCTION (1930) 50, n.9. 
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strates, “ has followed all developments in this field ” and “a vast amount of 
material has been collected from every available source.” ? 

While the materials presented are, in the main, familiar to the initiate, the 
volume, written principally as a survey and a “ humanization ” for the lay- 
man, rehearses simply but adequately, in the accent of an impartial and in- 
formed judgment, all of the major challenges against the réle of American 
government in labor disputes. The book begins with delineation, first, of 
what courts have decided “ working men may and may not do in labor 
disputes,” * then, of the traditional invocations — conspiracy, malice, restraint 
of trade, —that give law-making the face of law-finding, and finally, of 
statutory accessories and invasions—the Sherman Act and its judicial 
elaboration, the Clayton Act and its judicial emasculation. Dr. Witte next 
turns to enforcement machinery — the injunction, the damage suit, and crimi- 
nal proceedings. He finds that it would not be discriminating to mend the 
procedural apparatus of courts of equity in labor disputes alone because 
“the situation presented in industrial disputes differs radically from that of 
ordinary legal controversies”;* and as justification for a more funda- 
mental contraction of equity jurisdiction in labor cases he relies upon labor’s 
accumulated resentment against judicial intervention, the bearing of this 
resentment upon the choice of judges® and upon the impaired prestige and 
authority of courts. The damage suit, exemplified by the Danbury Hatters ® 
and the Coronado’ cases, was in theory a serious menace to unionism but 
“the actual results have not been so very alarming.”*® The chapters on 
Criminal Prosecutions and Law Enforcement are the most distinguished 
as well as the most disquieting. They string into a devil’s charm those 
tragedy-laden phials — Haymarket, Bill Haywood, the McNamaras, Mooney, 
Centralia, Ludlow, Herrin, Ella May Wiggins. We are led to believe that 
in America life is cheap and weighs as nothing against the “ principle ” of the 
open shop, a principle in whose defense arises not only government in the 
form of the militia and the police but also the unofficial arm of government 
that apparently is uniquely ours — the thug, the private detective, the strike 
guard, the professional strike breaker, and the racketeer. 

Following a brief but admirable treatment of the socially poisonous conse- 
quences of the “ yellow-dog ” contract and a résumé of the discouraging 
history of both national and state efforts at conciliation and arbitration in 
labor disputes, Dr. Witte summarizes the background of pending national 
and state proposals for corrective legislation, notably the Norris-La Guardia 
Bill, which the President signed on March 23, 1932,9 and the Model State 
Bill drafted by the American Civil Liberties Union, law in Wisconsin 2° and 
partialiy enacted in several other states.14 





2 P. viii. 
3 Pp. 12. 
P. 108. 

5 Witness the recent Judge Parker and Judge Wilkerson incidents in the Senate. 
As to the former, references to the Senate debate are collected in Frankfurter and 
Greene, Congressional Power Over the Labor Injunction (1931) 31 Cox. L. REv. 
385, 387, n.12; and as to the latter, see (1932) 69 NEw REPUBLIC 310. 

6 Loewe v. Lawlor, 208 U. S. 274 (1908). 

7 United Mine Workers v. Coronado Coal Co., 259 U.S. 344 (1922). 

8 P. 134. 9 See U.S. Daily, Mar. 24, 1932, at 141. 

10 Wis. Stat. (1931) $$ 268.18-268.30. 

11 See (1931) 17 A. B. A. J. 516; Pa. Laws 1931, Acts Nos. 310, 311. 
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In content, in arrangement, and in the qualities of scholarly persuasive- 
ness this book is a glowing contribution. Its central theme, hammered out 
from every conceivable approach, is that in the contest between labor and 
capital over “the fundamental problem of the distribution of the joint 
products of industry,” 1? government, except as a conciliator, shall stand aside 
and permit the participants “wide freedom ... to work out their own 
destinies.” +2 The author’s documentation is, as has been stated, convincing, 
and ordinarily would be embraced by all libertarians. But haven’t some of 
the less rugged of that clan begun to suspect within the last two years that 
the world has become too small to serve as the battleground of industry and 
labor, that the fatalities are, unforgivably, waste, and that those who survive 
are not the fittest to survive, but only the fittest for purposes of survival? 
If they stop with assuring labor’s freedom to organize and strike, haven’t 
they also guaranteed labor’s “ freedom.” to starve? If unemployment and 
the social and personal tragedies that flow in its wake have become staples 
of our economy —and there is every indication that they have — surely 
the freedom of workers to organize and strike becomes an inadequate tech- 
nique for the achievement of the only freedom genuinely to be valued, free- 
dom from the compulsion and enslavement of instability, uncertainty, and 
fear. 

NATHAN GREENE. 

New York City. 





ANNUAL Dicest oF PuBLIC INTERNATIONAL LAw CASES, 1927 AND 1928. 
Edited by Arnold D. McNair and H. Lauterpacht. New York: Long- 
mans, Green & Co. 1931. Pp. li, 592. $15.00. 


For the present-day American lawyer the problem of finding the sources 
and evidences of law has reduced itself to a mechanical process of the sim- 
plest kind. Digests, indices, and citators stand ready at his elbow. The 
international lawyer must regard these tools with envy. For him the evi- 
dences of law are scattered in the law reports and legislation of fifty coun- 
tries, in innumerable treaty collections, in the decisions of a hundred arbitral 
tribunals. Guides to this maze are few, and those few often misleading. 
The prevailing positivist stand of modern theory, the extension of interna- 
tional adjudication, the desire for codification, all point to the necessity for 
compilation, indexing, digesting. But these activities must not be per- 
mitted to become the commercialized hack-work of publishing enterprises. 
Unless done by scholars of prime capabilities the product becomes a repeti- 
tion of stereotypes. ' 

In this work of laying open the veins of legal ore, the Annual Digest of 
Public International Law Cases promises to take a leading part. The ap- 
pearance of its second volume provides an opportunity for evaluation.’ 
The general schematic arrangement is unchanged, and the system of securing 
cases through various contributors is retained. Both are, perhaps, open to 
criticism. Admittedly, it is impossible for the editors alone to secure all 





12 P. 309. 
18 [bid. 


1 The first volume was reviewed in (1930) 43 Harv. L. Rev. 513. 
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the cases. Yet to rely on a large group of contributors may result in in- 
complete reporting and a lack of unity. The solution may well be to place 
the work of reporting in the hands of a permanent institute. The dangers 
of a rigid arrangement of topics are still greater, as American experience can 
bear witness.2, A curious consequence in this work is the occasional inser- 
tion of references back to the previous volume of the Annual Digest when 
there are no cases to insert under a heading.* After all, where a volume has 
as careful an index as this one, the organization of headings loses its im- 
portance, and flexibility to fit the subject matter of the cases to be digested 
becomes all the easier. 

These are questions which concern primarily the future of the enterprise. 
The volume which now lies before us appears to be of a somewhat hybrid 
character. It is both a digest in the conventional sense and a pedagogical 
device. A number of the cases are accompanied by editors’ notes, some- 
times critical, sometimes referring to other cases and literature. Occasion- 
ally a footnote is didactic: “The student will note... .”* The use of 
critical notes has long been a pleasant feature of French law reports and 
one can recall the notes in early volumes of the Federal Reporter. Their 
use in a digest is somewhat unusual. The disadvantage lies in presenting 
the reader with a criticism of a case of which he sees only an abstract. Per- 
haps it might be possible to expand the notes on the order of the excellent 
Notes Doctrinales in the Lapradelle and Politis, Recueil des Arbitrages In- 
ternationaux, and to supply them only for the most important cases, which, 
in turn, should be reported as fully as is consistent with the nature of the 
Digest. 

The work of abstracting has been done with great skill, though it is per- 
haps inevitable that errors should occur. It may not be amiss to point out 
that the Mixed Arbitral Tribunals under the Treaties of Peace consist of 
three and not of five members.5 The secretaries do not, of course, belong 
to the tribunal. 

A. H. FELLER. 

Harvard Law School. 





Pusiic DEeBTs AND STATE SuccEssIoN. By Ernest H. Feilchenfeld. New 
York: The Macmillan Co. 1931. Pp. xxx, 922. $10.00. 


Many of the technical aspects of Professor Feilchenfeld’s exhaustive study; 
in which he develops a massive structure of legal distinctions, affirmations 
and denials, pros and cons, are, I fear, beyond my competence critically to 
appraise. This review will be, therefore, in the nature of the marginal com- 
ments which a student might enter in the notebooks he keeps of his lectures. 
This thought comes naturally to mind. The book in its slow progression of 
detailed historical fact and systematic analysis of reported views resembles 
in form and style the deposit of a vast lecture course. 





_ ® American lawyers will undoubtedly continue to find increasing inconvenience 
in the use of the West Publishing Company’s digest system in which the schematic 
arrangement was frozen in 1897 to fit the state of the law as it then was. For 
instance, there is no digest heading for the subject of Corporate Reorganization, 
and the lawyer must hunt through Receiverships, Corporations, Railroads, Mort- 
gages, Street Railways and Federal Courts. 

8 E.g., p. 28. 4 E.g., p. 7. 5 Pp. 28, 29. 
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The first three parts present an historical account of the treatment ac- 
corded to public debts in past instances of cessions of territory, secessions, 
annexations, dismemberments, and unions. This discussion forms a huge col- 
lection of historical detail which, divided into periods, moves faithfully 
forward from the endless shuffling about of the small territories of feudal 
monarchs in debt to princeling money-lenders, to those rearrangements of 
territory in 1919 on which the attention of the world still centers, and which 
involved hundreds of millions of standing debt owed to bondholders through- 
out the world. For this treatment, Professor Feilchenfeld has studied and 
sifted hundreds of treaties and agreements, and extracted their significance 
for the problems with which he is concerned. It is a miracle of industr- 
and a most valuable record of historical facts, which provides the material 
for judging what practices have prevailed and what tendencies have ruled. 
Furthermore, in the footnotes the author has given the text of the most 
important sections of many of the agreements studied. These are primarily 
intended as proof or illustration. But they will also provide a most useful 
place of reference on various adjustments, the texts of which are extremely 
difficult to obtain in full. For example, no one who has found it necessary 
to concern himself in any way with that intricate series of treaties and 
negotiations that disposed of the existing debt of the pre-war Austro- 
Hungarian and Turkish Empires will lack appreciation for the lucid and full 
presentation of the documents which he will find in the footnotes. 

In these same historical sections, Professor Feilchenfeld has interspersed 
chapters summarizing the theories and observations of the most important 
writers or advocates of each past period concerned with the treatment of 
public debts. However, these chapters of condensed ideas and observations, 
like all other highly summarized accounts of theories entertained by past 
thinkers, tend to be lifeless and unilluminating except to the specialist. 
Unless they are skilfully baked into some pudding of good argument, they 
remain just dry crusts. 

Professor Feilchenfeld avoids the strong temptation that must beset the 
lawyer to find that out of the chaos of force and expediency there have 
gradually arisen firmly established rules which organized states steadily 
follow, and to which appeal can be made with assurance. The analysis is 
free from the bias of favorite theory or of unjustified hope. The general 
impression that the reader derives from running through the historical record, 
Professor Feilchenfeld himself confirms apropos of an important incident 
in which the United States was concerned: “ That neither 200 years develop- 
ment of usage, nor the various abstracts and theories of writers had created 
recognized rules of international law on the treatment of debts in case of 
cession, was shown even more clearly in the peace negotiations which fol- 
lowed the Spanish-American War of 1898.” 2 

Still, despite the fact that it can not be said that practices so firm and so 
generally accepted have come into existence as to deserve recognition as 
permanently established international law, it would appear from the historical 
review that several attitudes and practices were followed frequently enough 
to create an expectancy that they would be recognized. These attitudes and 
practices tended to maintain three rules: (1) The rule of replacement of 
sovereignty in the types of territorial changes which Professor Feilchenfeld 
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studies; (2) the rule of maintenance for debts in existence despite the change 
in sovereignty and territory; (3) the rule that creditors possess some rights 
of protection * in which their own governments may legally aid them. All 
these rules, it is true, have been denied at times by advocates of some schools, 
and all of them were in part ignored in the treaties drawn up after the 
World War. 

An analysis of the rules and practices followed in the historical past 
and of the general legal principles bearing on the question of the treatment 
of public debts appears in Part IV. The theoretical ground presented here 
is a broad one. It contains a critical consideration of the applicability of 
various bodies of law for the subject in question; it includes also an excellent 
short review of the state of law and of practice on the whole subject of the 
protection of property. 

The treatment then proceeds to an acute statement of the situations pre- 
sented and the problems involved in the protection of both the substance 
and the quality of public debts in case of state succession, showing clearly 
the great variety of circumstance that must be taken into account in par- 
ticular cases. Analyses follow which deal with the same matters more di- 
rectly from the creditor’s viewpoint and discuss settlements between states 
and their effects upon the rights and interests of both states and creditors. 
The main drift of Professor Feilchenfeld’s conclusions is in the direction of 
giving support to the three principles mentioned above. 

With the concluding section of the study devoted to Methods of Improving 
Legal Protection and the Treatment of Public Debts in the Case of State 
Secession,* a healthy and clear judgment manifests itself. Professor Feilchen- 
feld asserts that improvement may be usefully striven for in three directions: 

First, the gradual revision of international law in such a way as to 
strengthen generally the rights of protection of property. The observations 
made on this point are clear and stimulating. 

Second, strengthening the probable methods by which protection may 
be assured. This purpose would appear to require the creation of new 
international machinery for the handling of individual cases arising not only 
out of the territorial changes which are studied in this book, but out of 
various other kinds of financial difficulties such as defaults. The need for 
some such machinery has become very plain in this time of financial stress 
which is destroying so many debt contracts and agreements. In each situa- 
tion, there arises a tangled mass of conflicting claims and priorities, all pre- 
sented by a somewhat confused diplomacy of the interested states. The 
result is an almost complete state of uncertainty similar to that which, for 
example, now characterizes the negotiations in regard to the defaulted debts 
of various Latin-American countries. A body of the character of the 
Financial Committee of the League would appear to be well suited to be 
both guide and judge in this financial maze. The necessary authority would 
have to be conceded to it, however, by agreement between the governments 
concerned. As Professor Feilchenfeld points out, if such a body could be 
elevated to a position of authority, its actions would in themselves develop 
a regularity and equity in international practice. 

Third, steps that might be taken by private interests to protect their 
situation. Chief among these is the organization of bondholders’ committees 
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and councils to sustain the creditors’ rights. The usefulness of such bodies 
is beyond question. They alone can concert the rival claims of different 
groups of creditors, whose rivalry among themselves may go far to destroy 
the value of each and every claim. They can act in situations in which the 
banking houses involved are, properly or improperly, under an onus of blame 
and dislike. They can approach the official authorities of their governments 
with greater ease and assurance than any single element among them. 
Furthermore, if properly organized, they can give assurance to the bond- 
holders that the affairs at issue will be handled primarily for the purpose of 
serving the ordinary investor rather than any special banking interest. To 
the bankers, too, they may be of use by providing an agency more powerful 
and acceptable than the banking houses for preserving the substance and 
quality of debts that the banks have negotiated, and thereby helping to pro- 
tect the bankers’ customers from loss. 

There is an evenness of emphasis and a multiplication of distinctions in 
Professor Feilchenfeld’s book which make it difficult reading and which also 
overload the memory. That is in part a result of the extremely formal 
method of presentation he employs. But it also is in part due to the very 
extensive area of fact and idea that he covers. The study may not impart 
any quickly formed judgments to readers other than those who may peruse 
it systematically in the classroom. But it is a book in which anyone con- 
fronted with a particular problem of international financial relationship is 
certain to find help in his thinking. When the eye sees this substantial bulk 
on the shelf, the mind will have assurance that if it needs a fact in this 
specialized field, there it can be found; and if it needs a presentation of 
pertinent argument, somewhere therein it can be discovered. 

H. Ferts. 

Washington, D. C. 





CASES AND MATERIALS ON THE LAW OF CORPORATE REORGANIZATION. By 
William O. Douglas and Carrol M. Shanks. St. Paul: West Publishing 
Co. 1931. Pp. xi, 559. $6.00. 


It has been said many times that the legal principles developed in the 
equity practice of corporate receivership and reorganizations were a complex 
mixture of legal formalisms and business expediency. To the business man 
the mantle of legal sanctity has been thrown about a series of practical neces- 
sities arising out of business failures; to the lawyer the chaos and disorganiza- 
tion resulting from business failure has been given the form and orderly pro- 
cedure of legal consistency. The whole subject of corporate reorganization is 
an involved interaction between legal precedents and business necessities. The 
sooner both lawyers and judges on the one hand and business men and bankers 
on the other recognize this dual character of corporate reorganization proce- 
dure, the sooner can we develop a clearly articulated and “ fair” method of 
dealing with the large business failures. 

This casebook seems to have been inspired by exactly this conclusion. It 
does not try to depict the legal precedents dealing with corporate reorganiza- 
tion as fixed, certain, and stabilized. We can read, as it were, between the 
lines of the cases selected, the slow and awkward reshaping of ancient legal 
traditions — never intended to meet the intricacies of the complex economic 
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environment in which our great corporations live—so as to give the force 
of judicial sanctity to practical situations as they actually are. 

While the earlier sections of the book, dealing with the priority of claims 
against the property of corporations in receivership have been treated several 
times before, the later sections, dealing specifically with reorganization pro- 
cedure, have never had such a complete or balanced case treatment. It is in 
just these cases, where a new and arresting set of conditions have to be met, 
that the balance between legal precedent and economic fact is most difficult 
to attain. The cases dealing with the attitude of an equity judge toward a 
reorganization plan to which he must give his tacit approval, and again his 
obligation to protect or encourage dissenters to an expedient but not alto- 
gether just plan of reorganization are instances at point where lawyer and 
business man should ponder carefully the case material. 

As a whole, it seems that the cases are selected with great wisdom and 
circumspection. The present reviewer would like to have seen included cer- 
tain old standbys such as Fosdick v. Schall. It might have been well, also, 
to include the dissenting opinion in Northern Pac. Ry. v. Boyd ? as the editors 
did in United States v. Chicago, Milwaukee, St. Paul & Pac. R. R.2 But these 
are merely comments by the way and in no sense criticism. The inclusion 
of collateral documents such as a typical reorganization plan,* and of the 
Interstate Commerce Commission’s St. Paul decision® give a variety and 
breadth to the book. 

ARTHUR STONE DEWING. 


Harvard Graduate School of Business Administration. 





FRANKENSTEIN, INCORPORATED. By I. Maurice Wormser. New York: Mc- 
Graw-Hill Book Company, Inc. 1931. Pp. ix, 242. $2.50. 


This volume deals principally with large scale business corporations. After 
historical and descriptive remarks, some “ corporate abuses.” are catalogued — 
dummy incorporators, indifferent stockholders, complaisant directors, oligar- 
chical control, self-serving insiders, nepotism, favoritism, over-capitalization. 
The author advocates government approval of proper trade agreements and 
mergers. He concludes with an exhortation to “corporate capitalists” to 
regard the public good, particularly in providing work for the unemployed. 

This rehearsal of oft-told tales can not justly claim the attention of any one 
read or experienced in the subject matter. A student of moderate ability, after 
dipping into the writings of Scott,1 Davis,2 Mantoux,’ and one or two others, 
could make a better presentation of the historical material. The recital of 
corporate ills is not relieved by any of the modes of treatment which can 
rescue a discussion of the platitudinous. The book makes no claim to such 





1 99 U.S. 235 (1878). 4 P. 236. 
2 228 U.S. 482 (1913). 5 P. 324. 
3 282 U.S. 311 (1931). 


1 Scott, ConsTITUTION AND FINANCE oF ENGLISH, SCOTTISH AND IRIsH JOINT 
Stock CoMPANIES TO 1720 (1912). 

2 Davis, Essays IN THE Eartier History OF AMERICAN CORPORATIONS (1917). 
( . "haa THe InpusTRIAL REVOLUTION IN THE EIGHTEENTH CENTURY 
1927). 
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massing of evidence or selection of documented examples as would throw light 
on the prevalence of malpractices or the respectability conferred upon them 
by the participation of men of high station in the business or financial 
hierarchy. There is no such detailed or vivid description of abuses, either 
recondite or well known, as might help realists in the financial field, such as 
Mr. Justice Stone, in their struggle to replace cloistered legalism with judicial 
notice of business as it is actually conducted. The remedies proposed in this 
volume are not supported by close and cogent reasoning, and in some cases 
are a mere counsel of futility. What, for example, can be achieved, other than 
indirection, by application of the author’s proposal * that managements be for- 
bidden to solicit the proxies of stockholders? 

But, after all, the publisher’s enthusiasm on the jacket of the book may 
have done its author the customary injustice. The book may have been 
intended only for the innocents, to whom a specification of some of the 
naughtiness in the business world may be illuminating. Can one fairly com- 
plain in their behalf that a work designed for them, if it was so designed, is no 
better than a popularization, on the level of treatment of some of the least 
expensive, widely read laymen’s periodicals? The complaint which should 
be made in their behalf is that they are likely to put down this book with a 
misconception of the central problem. 

Although the writer adjures “ corporate capitalists ” to be good, his primary 
concern is with the machinery for the conduct of financial affairs. This, as 
the author rightly says, deserves overhauling. He fails, however, to make it 
clear that he is dealing only with the periphery of the difficulty. Worse still, 
he overstates the consequences of improved mechanics in the operation of 
the corporate device. Take, for example, the remark that a uniform incor- 
poration law “ would put sound morals and common decency into corporate 
promotion and creation and would be a long step on the road to renewed 
prosperity.” 5 

Within the boundaries of the capitalist system which the author posiulates 
and approves, the heart of the problem to which he addresses himself is to be 
found, not by an inquiry into corporate mechanics, not by an inquiry limited 
to corporations, but by an inquiry into the standards and practices of the 
business régime, and of the human beings who are its leaders. Most of the 
ills which he mentions are to be found outside as well as within the corporate 
form. He himself must have recognized, by his reference to monopolies in 
early common law and biblical times, that wheat can be cornered by individ- 
uals who do not know the corporation. The author himself notes that large 
law firms “ differ from corporations little, if at all, in their practical effect 
ana business relations.” © Improper financial promotions such as he condemns 
were conducted in the shares of unincorporated joint stock companies during 
the South Sea bubble period, and a century and a quarter later during the 
railway mania years. A number of the other failings which he lists in the 
operation of corporations are merely the failings of human beings in asso- 
ciations. The indifference of shareholders to the conduct of their financial 
affairs by directors and officers is to be matched with the indifference of 
voters to indirect taxes imposed upon them. Corporate directors who take 
orders can be matched with members of parliamentary bodies who do the 





4 Pp. 157. 5 Pp. 94-95. 6 Pp, 173. 
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same, and the heads of financial and political organizations can equally find 
successors to recalcitrants within their respective jurisdictions. Nepotism and 
favoritism in corporate business can be matched with similar practices in 
government and in unincorporated business. The writer characterizes as 
“unreasonable,” “socially unsound and dangerous,” large compensation to 
corporate officials made public in a recent case.? But corresponding emolu- 
ments are also made available by human beings functioning in judicial cham- 
bers, lawyers’ offices, and bankers’ counting houses: witness the fees in the 
rehabilitation of the St. Paul railroad. The frailties of human beings in the 
conduct of corporate affairs and of government will surmount, though they 
may be tempered by, alterations in the forms. It is important that proposals 
for such alterations, even meritorious proposals, shall not obscure the under- 
lying difficulties or lull readers into a false sense of security. It is equally 
important that suggestions, as in the present volume, that the state shall 
regulate if “ corporate capitalists’ do not behave ® should rest upon a close 
analysis of the behavior of men in business. But to call for regulation with- 
out making such an analysis is as ineffectual as to declaim, without more, 
against the influence of politics upon some prosecutors, or to bay at the moon. 


Max LOWENTHAL. 
New York City. 
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INTRODUCTION TO RoMAN Law. By James Hadley. New Haven: Yale Uni- 
versity Press. 1931. Pp. viii, 332. $2.50. 


These twelve lectures by the professor of Greek literature at Yale were 
first published in 1873 and are here reprinted without change. They form 
“not an analysis by a specialist but an appraisal by a classical scholar,” as 
Professor Bellinger states in the preface. The general character of the work 
is somewhat reminiscent of Gibbon’s famous chapter; both are clear exposi- 
tions by learned and ingenious admirers of antiquity who were not lawyers. 
As is the case with Gibbon, much of the pleasure in reading the book con- 
sists in becoming acquainted with the author. 


RECHTSPOLITIK ALS Kunst. By Wilhelm Glungler. Muenchen: Fritz und 
Joseph Voglrieder. 1932. Pp. 63. 


One who opens this booklet with the expectation of finding a short study 
of “legislation as an art ” from the legal point of view will be disappointed. 
Not more than ten pages seem to deal with the subject, and nowhere is a sys- 
tematic, scientific treatment of legislation either as a science or an art to be 
found. The author’s theme seems to be that the same intuition which guides 
the artist should also govern the “ legislator,” but it is difficult to discover any 
teal value in such a discourse containing neither legal content nor any new 





7 P. 122. 
8 Guaranty Trust Co. v. Chicago, M. & St. Paul Ry., D. C. N. D. IIL, order dated 


Feb. 1928; Reorganization Plan of June 1, 1925, as modified Nov. 19, 1925, at 11. 
. 241. 
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philosophical contribution. The “ attempt to indicate only the fundamental 
principles of the ‘ Rechtskunstlehre’” (p. 16.) is ineffective unless one studies 
the author’s two-volume work, Prolegomena zur Rechtspolitik (1931), espe- 
cially volume two, dealing with the subject Rechtstheorie und Rechtspolitik. 
Whatever merit there may be in his thesis, Mr. Glungler’s ability to express 
himself in a rather artistic way is not an adequate substitute for a scientific 
approach. 


Some ASPECTS OF THE THEORIES AND WORKINGS OF CONSTITUTIONAL Lavy. 
By W. P. M. Kennedy. New York: The Macmillan Company. 1932. 
Pp. xiv, 142. $1.50. 


This is a series of lectures on Canadian government, originally delivered 
at Lafayette College on the Fred Morgan Kirby Foundation — the endow- 
ment which at its beginning was so widely criticized for its apparent at- 
tempt to foster propaganda for pet constitutional and economic views. It 
may be doubted whether Mr. Kennedy’s account of legislative supremacy in 
Canada affords a model that Mr. Kirby would have cared to see set up by 
way of contrast with our American method of protecting the civil rights in 
which he was interested. The Canadian courts consider legislative power 
only to determine whether a particular power belongs to the provinces or to 
the Dominion. “ They have refused . . . to allow the importation into the 
constitution of anything not necessarily implicit, to follow American law 
cases or American precedents, to see in it anything of a contractual nature, or 
to be guided by its historical origins.” P. 70. Thus the Canadian courts 
have not adopted our doctrine of the immunity of the instrumentalities of 
one government from the taxing powers of the other. There has been a tend- 
ency to favor the provinces rather than the Dominion in delimiting their 
respective spheres of competency. With us the national power has waxed 
much stronger than could have been conceived in 1789. In Canada, with a 
constitution built by MacDonald along Hamiltonian lines in order to avoid 
the open seams so manifest from the Civil War, the centrifugal forces have 
proved strong enough to make perhaps as much of a shift toward localism 
as we have made toward centralization. The best laid plans of parchments 
may yield to stronger forces. After Mr. Kennedy ceases to be philosophi- 
cal, he tells his story well and gives a useful outline of the Canadian con- 
stitutional, legal, and political system, with enough of its setting and its 
functioning to make it seem a living thing. 


Tax Lists AND TRANSPORTATION RECEIPTS FROM THEADELPHIA. Edited by 
William Linn Westermann and Clinton Walker Keyes. New York: 
Columbia University Press. 1932. Pp. xi, 219. $6.00. 


This scholarly reconstruction of a phase of civilized life some eighteen 
hundred years ago strongly stirs the imagination. The documents. them- 
selves are interesting as revelations of ancient taxing and transportation sys- 
tems. But far more interesting are the astute, carefully restrained inferences 
for which the editors find bases in their source material. These include 
suggestions of a prorating or abatement scheme for taxes of persons dying 
early in a fiscal period (pp. 82-83), of possible reconciliations with respect 
to apparent differentials in rates for transporting grain (pp. 107-08), of 
police and guard organizations and their personnel (pp. 102-03, 149); 
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of prosperity or the reverse, “ good Niles” (p. 113) or bad seasons (p. 166). 
The commentary vividly indicates how much of the picture of human exist- 
ence discerning scrutiny can evoke from apparently dry financial records. 


THE JupIcIAL DiscrETION oF TRIAL Courts. By Renzo D. Bowers. In- 
dianapolis: Bobbs-Merrill Co. 1931. Pp. lxxiii, 651. $10.00. 


This volume is intended to meet what the author considers to be the need 
of trial judges and lawyers for a “ ready guide to quick decisions ” (p. v.) on 
procedural situations involving the judicial discretion of the: trial court. 
Somewhat after the manner of Corpus Juris, though more verbosely, he treats 
an imposing array of topics ranging from the assumption of jurisdiction to 
the grant of a new trial. The value of this work would have been enhanced 
by a terser style and by the omission of certain irrelevant or merely cu- 
mulative textual material. Furthermore, a wider use of the analytical 
approach found in the second chapter would not only have rendered the 
book more serviceable, but might have resulted in a valuable contribution to 
legal learning. 
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